October 12, 2005
Defense Acquisition Regulations Council

Attn: Ms. Amy Williams, 

OUSD (AT&L) DPAP (DAR), IMD 3C132 

3062 DEFENSE PENTAGON 
Washington, DC 20301-3062.

Re: (DFARS Case 2004—D010)  Proposed DFARS Subpart 204.73,

 “Export-Controlled Information and Technology at Contractor, University, and Federally Funded Research and Development Center Facilities”

Dear Ms. Williams

I write as Stanford University’s Vice Provost and Dean of Research, as a participant in the AAU/COGR export control task force, and as the former Associate Director for Science of the White House Office of Science and Technology Policy and, in particular, the chair of the Interagency Working Group that produced the National Science and Technology Council report, “Ensuring a Strong U.S. Scientific, Technical and Engineering Workforce in the 21st Century”.  Stanford places great value on its relationships with DoD in research activities, and we wish to do our part to contribute to national security.  Thank you for this opportunity to comment on the proposed subpart referenced above.

Stanford is concerned that the proposed rule, unless substantially modified, will make it difficult if not impossible for many universities to continue to conduct DoD-funded research.  In my role as Dean of Research, I speak on behalf of Stanford in endorsing the views and recommendations set out in the comments submitted to you by the Council on Governmental Relations (COGR) and the Association of American Universities (AAU), and I reiterate their view that the application of export controls that may impact fundamental research at universities is a matter of great concern.
Let me begin by stating that universities are well aware that vigilance with regard to potential terrorist threats is absolutely necessary.  However, our national security depends strongly on scientific and technological leadership.  Only through superior technology can this country, with a population that is relatively small, ensure victory in a major confrontation.   Indeed, that has been the basis of our national security planning for half a century.  It is imperative that this nation maintain leadership in science and technology over the coming decades.  

We can expect our S&T leadership to be challenged by other nations, and particularly China, during the coming decades.  These countries have repeatedly demonstrated their ability to reproduce, with some significant lag time, any U.S. technological advance if they choose to employ the resources necessary to do that.  Consequently, the only viable strategy for the U.S. is to take advantage of that lag time and constantly stay ahead scientifically and technologically to ensure the United States' economic health and national security leadership.  All policies aimed at securing the safety and stability of our nations should have, as a major component, the maintenance of that lead and, necessarily, the maintenance of a strong science and technology workforce. 

The proposed sub-part referenced above does not meet that criterion.  Instead, it is likely to diminish and ultimately eliminate our scientific-technological lead, to weaken the nation’s science and technology work force significantly and, consequently, to weaken the nation’s economy and to diminish our national security.  There are two reasons for this.  

The first is that the amount of research sponsored by the Department of Defense and performed at the nation’s major research universities is likely to decrease sharply.  Few such universities will accept grants and contracts that require the badging of foreign nationals and the segregation of export controlled instrumentation.  This would be most damaging since Department of Defense sponsored research performed at the major research universities has been an extremely important contributor to the nation’s science and technology leadership.  To cut that back appreciably would decrease scientific and technological innovation and hurt both the economy and national security.  

The second major factor is the nation’s science and technology workforce which also plays a major role in both national security and our economy.  The above referenced National Science and Technology Council report, “Ensuring a Strong U.S. Scientific, Technical and Engineering Workforce in the 21st Century” makes it clear that the nation will continue to depend heavily on foreign nationals and immigrants to maintain a strong workforce unless there is a very dramatic increase in the participation of American youth in science and technology.  Such an increase is extremely unlikely.  Consequently, it is in the nation’s interest to make the country as welcoming as possible for those from other countries who want to participate in our work force.  The badging of foreign nationals is likely to discourage foreign national youth from studying in the United States.  It will exacerbate the trend of declining foreign applications to graduate schools that we have witnessed over the past few years.  We are likely to lose these young scientists and engineers permanently, as English-speaking countries around the world see this as an opportunity to attract these students and build their own science and technology workforces.  It is vital that we regain the flow to the United States, rather than discourage it.  

These considerations make it all the more important that we consider an extremely important point that was raised by COGR.  There exists a national policy dealing with export controls and fundamental research. National Security Decision Directive (NSDD) 189, issued by the Reagan Administration in September 1985, established the federal government’s policy for controlling information and technology developed through federally-funded research at universities and research institutions.  This policy states that the federal government’s mechanism for controlling information generated through federally-funded research (to the extent it is deemed to be sensitive for national security reasons) is the “classification” system.  In November 2001, the current Administration reaffirmed that NSDD 189 remains the federal government’s policy.  By failing to expressly recognize the fundamental research exclusion from export controls, the proposed DFARS subpart may be construed as subjecting all DoD-funded research at universities to the export control regulations.  This would be directly inconsistent with NSDD 189.  In addition, this clause is inconsistent with DoD Instruction 5230.27.  Section 4.3 states: The mechanism for control of information generated by DoD-funded contracted fundamental research in science, technology and engineering performed under contract or grant at colleges, universities, and non-government laboratories is security classification.  No other type of control is authorized unless required by law. 
Given the concerns expressed above, I urge you to follow the AAU's recommendation that you "…issue a second revised proposed rule for comment rather than issuing a final rule with changes."
I cannot close without commenting on the paucity of information justifying the DoD proposal for this new subpart. There does not appear to be any consensus in government, academia, the bar, or the regulated community that the increased deemed export controls proposed in fact properly address the threat of technology acquisition by adversaries of the United States.  Further review should be undertaken to determine the need for any changes in deemed export licensing policy or procedure, and to establish a consensus in favor of any such changes.  In determining the need for any change in deemed export controls, it would be counterproductive to take any action not supported by a clear connection between the proposed rule and the anticipated benefit. Here, no such connection is articulated. 

Yours truly,
Arthur Bienenstock
