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�
COMMENTS�
SUGGESTIONS�
�
ASC/PKC 


Nancy Williamson �
Reviewed-no comments�
N/A�
�
OO-ALC/PKPP


Marlene J. Job


DSN:  777-5539


�
The following sentence from the rule is misleading:  "A provisional award fee payment is a payment made within an evaluation period prior to an interim or final evaluation for that period."  


 


The FDO must make a determination that contractor performance warrants payment of the interim award fee amount (see AFMC PK policy letter 2002-PK-004 dtd 18 Jun 02).  This "interim evaluation" may be confused with any interim performance evaluations called out in the award fee plan that are not linked to periodic billings (and which may or may not occur before a periodic award fee billing).    


�
Suggest changing the sentence in the rule to read:  "A provisional award fee payment is a payment made within an evaluation period prior to the final determination for that period." 


�
�
SMC/PKX 


Cathy E. Purnell DSN 833-2941.


 


 








Action Officer:  Ms Pat Herrick,  DSN 833-6986 








�
The DFARS Case/recommended language looks good, I have a couple of comments.


 


�
Recommend DFAR Sup address;


 


    1.  Contractor's performance must be commensurate with the provisional award fee payment.


 


    2.  Contractor shall liquidate the debt as prescribed in FAR 32.6, Contract Debts, for overpayments made to the contractor by the goverment.


 


    3.  Provisional award fee payment determinations are/are not disputable.


 


    4.  Role of the FDO in the provisional award fee payment process.


�
�
38 EIG/PKW


Anjel Miesse


Tinker AFB, OK 


�
We submit a negative concerning the below document.  We don't use cost plus award fee contracts at our location, so we will leave the comments to those more knowledgeable in this area.


�
N/A�
�
ESC/PKX 


Barbara Elliott �DSN 478-3178; (781)377-3178 �FAX 478-5934





Action officer: John Robbins, DSN 478-4846�
The consensus was that the proposed change should not be incorporated as currently drafted.


 


1.  The reason stated for the change is that cost reimbursement award fee contracts typically provide for an award fee payment no more frequently than every 6 months and that this may place an undue financial burden on a contractor.  This premise seems unfounded.  It is hard to rationalize that a contractor faces an undue financial burden under a contract arrangement that provides for the government to reimburse all allowable contract costs as frequently as every two weeks (FAR 52.216-7 Allowable Cost and Payment). In cost reimbursement contracts it is the government that assumes a greater share of the risk and compensates for this by providing the contractor with frequent billing provisions.  Furthermore, contractor cash flow considerations are not factors in determining whether or not to have award fee provisions in the first place and are not factors in determinations of performance in award fee periods.


 


2.  In addition this change would have the unintended consequence of defeating a prime benefit of an award fee contract. In an award fee type contract the government is able to hold the contractor's motivation and focus since the contractor knows the carrot (award fee) is not a given and is only obtained through successful performance each and every period. The proposed change diminishes this performance incentive concept and instead establishes a means of cash payment to contractors for reasons other than incentive.  In fact, the proposed change does nothing other than to establish cash flow expectations on the part of contractors that bear no relationship to fee earned in current periods until well after such formal determinations and related outlays have been made.  Also, there is no mention of base fee in this proposed change. Recommend that if this change is incorporated that the provisional award fee payments only be used in CFAF contracts with zero base fee (AFMC's current policy on interim award fee payments). 


 


3.  Although there are procedures in the proposed change for reimbursing the government if the actual award fee determination is less than the provisional payment, the reality is that once received, the contractor is not going to be motivated to "give the money back", thus leading to increased probability of disputes and potentially requiring significant additional time and effort to resolve. This type of tug of war will not add value to the contract administration process or government/contractor relationships.


 


4.  The change could also create potential legal problems when the instances of DFARS 216.405-2 (b)(3)(D) are imposed, whereby the Contracting Officer reduces or discontinues the provisional payment. Since this is proposed as a contracting officer determination, without mention of the award fee board or fee determining official, how does one protect the CO's determination from being appealed as being arbitrary and capricious, and how would such disputes alter or hinder ongoing contract performance until such matters are resolved?  


 


5.  One of the considerations in using award fee type contract is the administrative burden it imposes on the government and this proposed change increases the government's administrative burden. The need for additional documentation and funding tracking will put an additional burden on program offices and may discourage the use of award fee arrangements since the government may not feel that the expected benefits are sufficient to warrant the additional effort and cost involved with managing and administering a more resource demanding award fee process.  Program offices may also feel that the process of giving the contractor part of his award fee without having the payment tied to an interim evaluation (based on the award fee plan's criteria) dilutes the effectiveness of interim evaluations as motivators for increased performance.  


 


6. This proposed change blurs the line between a CPAF and CPFF type contract. A CPAF should not be used when a CPFF type is more appropriate but since there is a 15% statutory fee limitations on a CPFF type contract, but not on a CPAF contract, contractors may use this change as an increased opportunity for optimal fee by pushing the government to use a CPAF contract when a more appropriate type would be CPFF.  Because the contract types are distinctively different the payment of fee on a CFAF type contract was not intended to be handled the same way it is on a CPFF type contract. This proposed change moves award fee payment from the realm of subjective evaluation of fee earned to a type of numerical calculation (which is based on projected performance).


 


�
Contracting personnel who have reviewed and provided input on this DFARS change believe that the pitfalls associated with it are greater than whatever benefits there may be for either party, and believe that the change not be adopted. It is felt that the AFMC policy on interim award fee payments (since it provides for interim payments based on assessments of contractor performance and FDO concurrence) provides a much better framework than that set forth in the DFARS language. 


�
�
AFFTC/PKC 


Linda M Brecht �
Negative from AFFTC.


�
�
�
AAC/PKC


KATHERINE "Kat" MCINTOSH


850-882-3091


DSN 872-3091


 


�
We do believe the DFARS proposed language is significantly different than AFMC’s policy letter. Here are some specific differences.


a. The AFMC letter says “Interim award fee payments may be authorized only after an assessment of contractor performance has been accomplished and a determination has been made by the FDO . . .” The DFARS says “A provisional award fee payment is a payment made within an evaluation period prior to an interim or final evaluation . . .”. 


 


 	b. AFMC letter says “. . .  only in CPAF contracts with zero base fee”. DFARS does not mention only those CPAF contracts with zero base fee.


 


c.  Maximum percentage paid out on an interim basis: AFMC 80% of available award fee for the period. DFARS 50% for the initial period and 80% of the percentage they received the prior period.


 


d.  Overpayments: AFMC: “liquidate debt as prescribed in FAR 32.6, Debts”. DFARS: “credit the next payment voucher for the amount of the overpayment or refund the difference to the Government, as directed by the CO”. FAR 32.6 dictates an elaborate process to be used in collecting a debt. DFARS keeps it simple.


 


e.  AFMC treats the interim award fee payment as a one-time event (midterm held and $X were approved to be paid). DFARS treats the provisional award fee payment as an ongoing process (one request per month). AFMC’s interim payment is superceded only by the final determination. DFARS’s provisional payment is superceded by both the interim and final determination.


 


f.  AFMC policy was to do interim payments as a last ditch effort. CO should consider interim award fee payments only if nothing else works (i.e. reduce length of periods). DFARS treats provisional payments almost as a normal business practice. Although not highlighted, provisional payments benefit both the contractor and the government. The contractor gets increased cash flow and the government gets an increase in expenditures. Upper management in SAF and DoD now watch expenditures made by the government as well as obligations. Programs are being judged all the time on their expenditure rates. Why give new money if old money isn’t being expended? Both provisional and interim award fee payments will increase this rate of expenditure.


 


g.  AFMC policy states CO has unilateral right to reduce or suspend interim award fee payments. DFARS doesn’t say the word “unilateral” but it does say payments may be reduced or discontinued when a CO feels they need to be reduced or discontinued. AFMC policy does not say method of communicating a reduction or discontinuation. DFARS says the CO will notify the contractor in writing.


 


h.  Why is this being considered only for CPAF contracts?   Why shouldn’t this process exist on all award fee contracts (i.e. FPAF)?  


 


i.   We have had very good experience here at Eglin with using provisional award fee payments.  However, the monthly payment option (while it is only an option for PCOs) seems far too excessive and administratively burdensome.  I cannot imagine why anyone would take that on. 


 


j.  It is good that use of provisional payments will be considered more the rule than the exception.    What is the rationale for using only in contracts with Zero base fee?


�
Consider provisional award fee to all award-fee type contracts.�
�
WR-ALC/PKPB 


Kim McDonald �DSN 468-1922 





Theresa Lamb DSN468-1924.


�
WR-ALC has no comments, except that this may be more labor intensive to the evaluators. The guidance seems acceptable and executable.�
�
�
311 HSW/PKMP Donald Norville �
No comments from Brooks�
�
�
OO-ALC/PKP 


Roger Porter �
It's interesting that the DFARS policy is limited to CPAF.


 


It's good to see that the right level is finally issuing applicable policy.


 


We might remind them that this policy is contrary to their FMR, so that document should also be updated.


 


As should paras 4.1 and 45.2 of the AFMC Award Fee guide, which remains inconsistent with your formerly issued policy letter


 


Rather than revising your policy once the DFARS rule is final, it should probably be simply retracted instead--unless you're going to allow interim payments on a FPAF contract via AFMC policy.


�
Allow provisional award fee payments to FPAF also.�
�
�
�
�
�



