To:dfars@acg.osd.mil

Subject: DFARS Case 2002-D002


Comment on Codification and Modification of Berry Amendment

The proposed interim rule reverses decades old DOD procurement criteria that was a major contributor to national security through the Berry Amendment. Those criteria dealt with the packaging that is in intimate contact with the US MRE military’s combat rations and, to a lesser extent, the MRE directed to humanitarian relief in places like Afghanistan. While the subtle withdrawal of the MRE packaging (pouches) might, in the very long run reduce the procurement cost of these items through foreign purchasing, it would seriously comprise the national security concerns for the food products contained within, and, in intimate contact with those food products.  The continuing inclusion of the food products in the Berry Amendment reflects:

· that inclusion in the original 1944 language;

· a concern about supply during war for our war-fighting men and woman;

· a concern about security against sabotage, contamination, and/or the migration of poisonous or deleterious materials to those food materials. 

Those same concerns apply to the intimate contact packaging of the MREs. First, while packaging has never been explicitly included in Berry, it has been strongly implied given the fact that the DOD procurement people have required Berry Amendment waivers to purchase these item from other than domestic producers. This, we feel, reflects a recognition that, like private sector procurement criteria, a package, in intimate contact with food, is integral to, and inseparable from, that food product. Food and its intimate contact packaging must comply with 21 CFR 176-180 as administered by FDA. Second, should DOD now allow foreign producers unfettered access to our MRE packaging; it would be simple matter to contaminate those MRE pouches and seriously comprise our current, and future war fighting efforts. 

Additionally, it should be noted that virtually all states recognize the integrated relationship between thefood and the packaging in their state tax codes. Whatever tax treatment is accorded the food material, sales tax exempt, or non-exempt, is extended to the packaging.

In summary, the decades-old treatment of combat rations reflects an intuitive understanding by DOD procurement officers of the relationships described above. This relationship should be made explicit in your interim rule.
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