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Defense Acquisition Regulations Council
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3062 Defense Pentagon

Washington, DC 20301-3062


RE:
DFARS Case 2002-D033

Dear Ms. Moy:


I.
Introduction

Our firm represents a number of small businesses that participate in government contracting, including a number of Tribes and Alaska Native Corporations (“ANCs”).

These comments concern the interim rule published on October 1, 2003, regarding the 

Indian Incentive Program (“Program”).  See 68 Fed. Reg. 56561 (2003).  The interim rule implements Section 8021 of the Department of Defense Appropriations Act for Fiscal 

Year 2003 (Public Law 107-248).  

We support the interim rule, particularly the provision making Native Hawaiian 

small business concerns eligible to participate in the Program.  We also support the 

provision allowing payment for subcontracted items produced or manufactured “in whole 

or in part” by an Indian organization, Indian-owned economic enterprise or Native 

Hawaiian small business concerns.  However, we believe a clarification is necessary with 

regard to the eligibility of ANCs and the scope of the commercial items exemption.  

As discussed below, although ANCs have participated in the Program, the final 

rule should clarify that ANCs, including Alaska Native Regional Corporations, are

eligible for the Program.
  In addition, the final rule should clarify how much work needs 

to be performed on a commercial item by an eligible entity to make the contractor 

eligible to receive a payment under the Program.   

  II.
Discussion


A.
Eligibility of ANCs 


Under the law establishing the Indian Incentive Program, 25 U.S.C. §1544, and 

the  interim rule, ANCs appear to qualify for the Program given the definition of 

“Indian”, “Indian-owned economic enterprise” and “Indian tribe”.  Specifically, “Indian”

 is defined to include any “Native” as defined in the Alaska Native Claim Settlements Act (“ANCSA”).  “Indian-owned economic enterprise” is defined, in part, as a commercial 

industrial or business activity established or organized for the purpose of profit. “Indian 

tribe” is defined, in pertinent part, as “any Indian tribe, band, group, pueblo, or 

community, including native villages and native groups,…as defined in [ANCSA], that is recognized by the Federal Government as eligible to receive services from [the Bureau of 

Indian Affairs] …”.  See 68 Fed. Reg. 56563 (to be codified at 48 C.F.R. 252.226-

7001(a)). 

While ANCs and their subsidiary have participated in the Program, the definitions 

are confusing because they do not specifically mention ANCs in general, regional 

corporations in particular or ANC-owned entities as eligible to participate in the 

Program.
   For example, one of the definitions – for Indian Tribes – only refers to native 

villages and native groups.  Moreover, the definition ties eligibility to the ability to 

receive services from the BIA.  

ANCs should be eligible under the definition for “Indian” because the term 

includes “Native” as defined by ANCSA.  The shareholders in ANCs are Natives who automatically qualify to participate in the Program according to the law and interim rule. Additionally, under ANCSA, direct and indirect subsidiary corporations are to be 

considered as owned and controlled by Natives.  See 43 U.S.C. § 626 (e)(2).  Thus,

ANCs and ANC-owned entities should be eligible to participate in the program under the 

definition of “Indian”. Additionally, under the definition of Indian  “economic 

enterprise”, ANCs and ANC-owned concerns should qualify as they are clearly 

commercial, industrial and business entities established and organized for profit. 

Finally, insofar as “Tribe” is defined to include corporations organized under 

ANCSA, there is no reason why regional corporations are not also identified in the 

regulations.  Under ANCSA, regional corporations should be treated the same as native 

villages and native groups.  Furthermore, the fact that ANCs may not receive services 

from BIA should not preclude them from participating in the Program.  Under ANCSA, 

ANCs are to be treated as equal to all other Native Americans.  In this regard, ANCSA 

states that “notwithstanding any other provision of law, Alaska Natives shall remain 

eligible for all Federal Indian programs on the same basis as other Native Americans.” 43 

U.S.C. § 1626(d) (2002).  Thus, ANCs, as entities owned by Natives, should be entitled 

to receive the same benefits as the tribes.  

In short, to eliminate any existing or potential confusion, we request that the final 

rule specifically define ANCs and regional corporations in particular as eligible 

participants.  A few ANCs have run into hurdles when asked by prime contractors

seeking payment under the Program to self-certify their status.  The problem arises as 

prime contractors, confused by the definitions, question whether or not ANCs are eligible participants in the Program.  This in turn places an additional burden on the ANCs to 

explain to confused prime contractors how ANCs are eligible to participate in the 

Program although the definitions do not specifically state so.  Accordingly, we request 

that the DOD clarify the matter.


B.
Commercial Items Exemption
Under the interim regulation, in the case of a subcontract for commercial items, 

the contractor may receive an incentive payment only if the subcontracted items are 

produced or manufactured “in whole or in part” by an Indian organization, Indian-owned economic enterprise, or Native Hawaiian small business concern.  See 68 Fed. Reg. 

56563 (to be codified at 48 C.F.R. 252.226-7001(f)(3)).  The language clearly suggests 

that the item does not have to be 100% manufactured or produced by the eligible firm but provides no definition for “in part.”  Since less than 100% can be produced or 

manufactured by the eligible concern, the question arises as to how much can be 

subcontracted to other businesses by the eligible firm.  

Additionally, the rule is unclear as to what commercial items the “in part” 

language applies.  It could be sales value, volume, cost components, etc.  For example, 

many eligible concerns may be involved in the assembly of products produced or 

manufactured by other companies.  Original Equipment Manufacturers (“OEM”) do not 

assemble the end item, which could consist of many different manufactured products.  A contractor that subcontracts with an Indian-owned assembler should be eligible to receive payment even though the individual components were not produced or manufactured by 

the Indian-owned firm. 

The ambiguities in the term will make it difficult for eligible concerns to market 

and will create doubt as to the ability of the contractor to receive payment when less than 

100% of the commercial item is being produced or manufactured by the eligible concern.  

This confusion could result in underutilization of the Program.  The DOD may wish to 

consider a definition that requires the evaluation of a number of factors in determining 

whether a concern is the manufacture of the commercial product.  For example, in 

determining whether a firm has manufactured a product the DOD should consider the 

proportion of total value in the end item added by the efforts of the eligible concern.  Alternatively, the DOD should consider the importance of the elements added by the 

eligible concern to the function of the end item, regardless of their relative value.  The 

definition should be flexible given that the purpose of the program is to promote 

subcontracting with eligible concerns.  It is not a small business program requiring that 

eligible firms perform a specified percentage of work. 

Finally, for the reasons discussed above, we believe the provision indicating that 

only Indian organizations, Indian-owned economic enterprises and Native Hawaiian 

small business concerns may produce or manufacture the commercial items may be 

interpreted as excluding ANCs or ANC-owned firms.  Accordingly, we believe a 

reference should be made to ANCs in the commercial items exemption.

III.
Conclusion

In sum, we support the interim rule.  However, we believe it is necessary for the 

Department of Defense to clarify that ANCs and regional corporations are eligible to 

participate in the Program.  We also request that the scope of the commercial items 

exemption be clarified.  As drafted, eligible concerns will have difficulty marketing 

commercial items for subcontracting purposes.  






Sincerely,






Pamela J. Mazza






Antonio R. Franco

� For purposes of these comments ANCs also includes regional corporations. 


� During the last ten years, approximately 50 ANCs have participated in the program.  Indeed, just last year one of the biggest incentives was given to a prime contractor for subcontracting with an ANC.





