COMMENT ON DOD PROPOSED RULE DFARS CASE 2001-D017

SECTION 803 -- COMPETITION REQUIREMENTS FOR PURCHASE OF SERVICES UNDER MULTIPLE AWARD CONTRACTS

There is a concern that the proposed implementation of this statute, with respect to Blanket Purchase Agreements (BPAs), imposes additional burdens on DoD that the statute does not require.  

1.  An agency placing an FSS order against a multiple BPA could provide a fair notice of intent to as many contractors as practicable and receive offers from at least three qualified contractors, or, if less than three offers are received, determine in writing that no additional qualified contractors could be identified despite reasonable efforts to do so.  The agency would meet the statutory requirements of Section 803, but yet not meet the DFARS requirements of this proposed rule if the fair notice was not provided to every one of its BPA awardees.

A defense agency has a BPA with 73 awardees, covering a wide array of services.  They typically solicit at least ten - fifteen companies for each task order and receive three - ten proposals.  It will be very burdensome for this agency to provide all 73 BPA awardees a fair notice of intent for every task order.  The DFARS language will require procedures contrary to the ordering procedures established and communicated to industry when the BPA competition was conducted.  The practice has been to solicit only from among those companies who have proposed to provide services in specific functional areas.  Furthermore, it will be burdensome for each company to continuously receive solicitations for work they have no interest in performing.

2.  The proposed DFARS language requires that for multiple BPAs, the statement of work and selection criteria must be forwarded to all BPA awardees before placing the order.  The statutory language requires only that fair notice of intent be provided, including a description of the work to be performed and the basis on which the selection will be made.  The statute does not require contracting officers to forward a complete, finalized statement of work and selection criteria as part of the fair notice of intent.  The DFARS language would require, for BPAs only, that contracting officers have finalized the SOW and selection criteria in order to provide a fair notice of intent and forward it to contractors.  This could be unduly burdensome and contrary to the intent of the statute.  Recommend that the fair notice of intent requirements for BPA orders be worded exactly the same as the requirements for non-BPA orders, and worded consistently with the statutory language.

Recommend that the proposed DFARS language under 208.404-70 be worded as follows:

(d) Single and multiple blanket purchase agreements (BPAs) may be established against Federal Supply Schedules if the contracting officer--

(1) For a single BPA, follows the procedures in paragraphs (b) and (c) of this subsection and defines the tasks and establishes a firm-fixed price for individual tasks or services identified in the statement of work, or

(2) For a multiple BPA -- 

(i) Follows the procedures in paragraphs (b) and (c) of this subsection, or 

(ii) Provides a description of the work to be performed and the basis on which the selection will be made, to all BPA awardees before placing orders against the BPA (See FAR 8.404(a) and (b)(4), and paragraph (b) of GSA's ordering procedures for services at http://www.gsa.gov/portal/offerings_content), provided that offers from at least three qualified sources are received.  If offers from less than three qualified sources are received, the contracting officer shall make the determination required by 208.404-70(c)(2)(ii).

3.  The proposed DFARS language does not provide a definition of the term "BPA awardee".  If multiple companies are awarded the same BPA resulting from one solicitation competition, but each proposed to perform work in a different functional area and each functional area has a different statement of work -- are the "BPA awardees" all holders of the BPA or only those holders whose BPA has the same SOW applicable to the instant task order requirement?  As an example, if an agency issues one solicitation for maintenance and training services for a multiple BPA competition, and awards the BPA to ten companies, and five of these awardees propose to perform only maintenance services, and five propose to perform only training services (but the actual awarded BPAs awarded to all ten are identical), how many "BPA awardees" are there?  For a purchase of training services, would an agency have to give fair notice of intent to all ten awardees or just the five companies who proposed to provide training services?   It is recommended that the definition of BPA awardee be stated as "all companies awarded the same or substantially the same BPA, resulting from one solicitation, for substantially the same type of services". 

