July 11, 2003

Defense Acquisition Regulations Council

Attn:  Ms. Susan Schneider

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC 20301-3062

Re:
DFARS Case 2002-D003

Defense Federal Acquisition Regulation Supplement; Competition Requirements           for Purchases from a Required Source
 

Dear Ms. Schneider:

The U.S. Chamber of Commerce, the world’s largest business federation representing more than three million businesses and organizations of every size, sector and region, appreciates the opportunity to comment on the proposed DFARS rule implementing Section 811 of the Defense Authorization Act for Fiscal Year 2002 and Section 819 of the Defense Authorization Act for Fiscal Year 2003, as published in the Federal Register on May 15, 2003 (68 Fed. Reg. 26265).  

The U.S. Chamber has long advocated a fair and efficient federal procurement process, which benefits both the private and public sectors.  Federal agencies should be afforded the opportunity through competition to purchase quality goods and services at the lowest price and best availability.  Eliminating FPI’s mandatory source status is fundamental to meeting this standard for our government and the American taxpayer.  The recently enacted FPI reform provisions are a significant step in the right direction.  

Section 811 and 819 require the Department of Defense (DoD) to conduct market research before purchasing a product listed in the Federal Prison Industries (FPI) catalog, to determine whether the FPI product is comparable in price, quality, and time of delivery to products available from the private sector.  If the FPI product is not comparable to products available from the private sector, DoD must use competitive procedures to acquire the product.  Section 819 also addresses limitations on the use of FPI as a subcontractor and on an inmate’s access to classified or sensitive information.  We are pleased the proposed rule adequately reflects Congressional intent to clarify particular concerns and addresses potential ambiguities to ensure full implementation of Sections 811 and 819.           
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The proposed rule clarifies that DoD contracting officers are fully empowered to decide how to best meet the agency’s procurement needs in terms of price, quality, and time of delivery by examining existing marketplace opportunities and purchasing products on a competitive basis.  Contracting officers throughout the Defense Department make significant purchasing decisions daily based on the varying needs of their individual departments and our nation’s military.  The final rule should retain clarifying language that explicitly states the contracting officers, not FPI, have unilateral authority to determine the most appropriate manner of which to procure the best products based on market research. 

We are also pleased the proposed rule contains language explicitly stating that DoD contracting officers are not required to obtain a clearance or waiver from FPI, pursuant to Section 8.605 (Clearances) of the Federal Acquisition Regulation Subpart 8.6, should market research reflect that the FPI product is not comparable in price, quality and time of delivery.  Congressional intent is stated unequivocally in the Conference Report on the FY02 Defense Authorization Bill that “DoD, not FPI, will be responsible for determining whether FPI can best meet the Defense Department’s needs,” therefore a waiver should not required.   

On March 10, 2003 the FPI Board of Directors adopted a resolution that directs FPI to grant waivers in all cases where the private sector provides a lower price for a comparable product that FPI does not meet.  A recent Federal Aviation Administration contract has garnered much attention and shed light on the unfair practices and willingness of FPI to deviate from their governing authorities.  The final rule should clarify, because of Section 811 and 819, that DoD contracting officers are exempt from this resolution and are therefore not required to obtain a waiver from FPI.  

Section 819 clearly states that the contracting officer’s determination, regarding the comparability of FPI products and services to those available from the private sector that best meet DoD’s needs in terms of price, quality, and time of delivery, is not subject to 18 U.S.C. 4124(b).  The final rule should retain language clarifying the arbitration board process does not apply to a contracting officer’s comparability determination to prevent a potential FPI challenge to a DoD contracting officer's decisions, which would seriously undercut Sections 811 and 819.  

It is our understanding that contracting officers have been given and continue to receive false, misleading information regarding proper implementation of Sections 811, 819 and the recently adopted Board resolutions.  To ensure proper implementation of these rules, we urge DoD to monitor information disseminated to contracting officers by aggressive FPI marketing agents.    
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The proposed rule is silent on contractual obligations.  Congressional intent is clear in Section 819 that FPI must perform its contractual obligations to the same extent as any other contractor for DoD.   FPI has an unwritten record of poor performance reflected in high prices, low quality product and late deliveries.  Frequent stories are told about nonfunctional lights in modular furniture, to the backs of chairs simply falling off, to late deliveries and installations that hold billion-dollar government programs hostage.  And those are just examples from the furniture industry.  Private sector companies would not survive in the federal market if they continually breached contracts in such a manner.  As FPI continues as a supplier to the Federal government paid with taxpayer dollars, the final rule should include language requiring FPI to adhere to its responsibilities defined contractually as any other contractor for the Department.  


Finally, we are pleased the proposed rule reflects Congressional intent by including language prohibiting inmate workers from having access to classified data, critical infrastructure data, and personal or financial data under any DoD contracts.  Simply yet adequately stated, sensitive information of this nature should not be in the hands of convicted criminals.  We are also pleased the proposed rule protects Federal prime contractors and subcontractors at any tier from being forced to use products or services furnished by FPI.   By way of reform through Sections 811 and 819, FPI can no longer be forced upon Defense contractors as a mandatory source for products or specified as a mandatory source on Defense contracts.  In order to implement the spirit and intent of Sections 811 and 819, and to prevent FPI from delegating or subcontracting the mandatory source status it no longer enjoys under these provisions of law, we would urge that the rule also prohibit a Federal contractor from being required to “specify” FPI products or services in the designs, specifications or standards it develops for DoD.

On behalf of U.S. Chamber and our members that rely on an efficient, fair, competitive process in providing the federal government with goods and services to maintain and grow their businesses, we appreciate the opportunity to comment on the proposed rule and recommend that it be made final with the consideration of our concerns as outlined above. 

Sincerely,

R. Bruce Josten
