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DEFENSE CONTRACT AUDIT AGENCY

DEPARTMENT OF DEFENSE
8725 JOHN J. KINGMAN ROAD, SUITE 2135

FORT BELVOIR, VA 22060-6219

 IN REPLY REFER TO
PAC 730.8.A.02/2004-03
April 6, 2004
MEMORANDUM FOR CHAIRMAN, DEFENSE ACQUISITION REGULATIONS COUNCIL

SUBJECT:
Comment on Proposed Rule on Improper Business Practices and Contractor Qualifications Relating to Debarment, Suspension, and Business Ethics - DFARS Case 2003-D012

Dear Mr. Barrera:


A Federal Register notice, dated February 23, 2004, requested comments regarding the DAR Council’s proposed rule revising sections of DFARS 203, 209, and 252.203.  The proposed rule would consolidate text on reporting violations and suspected violations of certain requirements; update the contract clause pertaining to prohibitions on persons convicted of fraud or other defense-contract-related felonies; and relocate internal review and referral procedures to PGI.

The Defense Contract Audit Agency (DCAA) appreciates the opportunity to provide the following comments for the Council’s consideration:

· DFARS 203.070 cites DoDD 7075.5 as being the directive on “Coordination of Remedies for Fraud and Corruption Related to Procurement Activities,” but the citation for the DoD directive on that subject appears to be DoDD 7050.5.

· PGI 203.570-2, Prohibition period, contains the text for the Waiver section, rather than the text for the prohibition period.  PGI 203.570-2 needs to have the appropriate text inserted and a new PGI section added to cover the waiver provisions (e.g., PGI 230.570-3).

· Currently, PGI 203.570-2(b) requires the submission of a copy of the determination to DoJ; however, it fails to specify who has the requirement to make such a submission.  This requirement should be added to PGI 203.570-2(a)(2) as a requirement of the head of the agency or designee.  As we noted above, the waiver provisions should come under PGI 203.570-3.

· PGI 209.406-3(a)(5)(iv) and (a)(6)(ii) both refer to the “amount” of the contract, but fail to specify as to how that “amount” is to be determined (e.g., whether it is intended to be the face value of the contract, or whether it is intended to be the obligated value of the contract, or whether it is intended to include the value of all options, etc.).

· PGI 209.406-3(a)(5)(viii) and (a)(6)(v) both refer to the “amount due the contractor,” but fail to specify as to how that "amount" is to be determined (e.g., whether it is intended to be the amount of currently submitted but unpaid invoices, or the amount of currently submitted but unpaid vouchers, or the amount of currently submitted but unpaid progress payment requests, or the amount of the contract unliquidated obligations, etc., or a combination of some or all of those amounts).

· PGI 209.406-3(a)(10)(iv) should have the “and” deleted from the end of the second line (after the semicolon), since there is an “and” between (a)(10)(v) and (a)(10)(vi).

· PGI 209.406-3(d)(1) might be clearer if it had “DFARS” inserted prior to 209.406-2, unless of course the reference is intended to be to a PGI provision, in which case “PGI” should be inserted.

· PGI 209.407-3(a) might be clearer if it had “PGI” inserted prior to 209.406-3(a)(ii), unless of course the reference is intended to be to a DFARS provision, in which case “DFARS” should be inserted.

· PGI 209.407-3(c)(1)(i) can be deleted in its entirety, as it is duplicative of paragraph (d).

· PGI 209.407-3(d) might be clearer if it had “PGI” inserted prior to 209.406-3(a)(ii), unless of course the reference is intended to be to a DFARS provision, in which case “DFARS” should be inserted.


We appreciate the opportunity to provide our comments on the proposed rule.  Please direct any questions regarding this subject to John Shire, Program Manager, Accounting and Cost Principles Division, at (703) 767-3250.








       /Signed/







Robert DiMucci








Assistant Director
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