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March 17, 2003

Defense Acquisition Regulations Council

Attention:  Ms. Sandra Haberlin 

OUSD (AT&L)DPAP(DAR), 

IMD 3C132

3062 Defense Pentagon

Washington, D. C. 20301-3062

Subject:  DFARS Case 2002-D016

Dear Sirs:

On behalf of Newport News Shipbuilding and Dry Dock Company (“Northrop Grumman Newport News”), I am submitting comments on the proposed modification of DFAR clause 252.217-7012.   Northrop Grumman Newport News is engaged in the business of shipbuilding and ship repair for the U. S. Navy and for commercial customers.  The Company is the United States’ sole builder of nuclear aircraft carriers and one of two builders of nuclear submarines for the Navy, and also repairs a wide variety of Navy and commercial vessels.  Founded in 1886, the Company employs approximately 17,000 persons and is located largely in one location in Newport News, Virginia.  

The DoD’s rationale for increasing the contractor’s liability ceiling from $5,000 to $50,000 in DFARS 252.217-7012 is flawed, for the following reasons:

•
The DoD claims that the increased dollar ceiling is based on (1) adjustments for inflation and (2) the need to provide a financial incentive for contractors to minimize loss or damage.   However, neither argument supports the proposed amount of the adjustment.

•
The DOD proposes “the $5,000 ceiling dates back to 1982.  This dollar ceiling is outdated after considering inflation…”.   Northrop Grumman Newport News agrees that considering inflation is a fair basis for the adjustment.  However, the Company takes issue with the amount of the proposed adjustment.  Northrop Grumman Newport News proposes that the basis for determining an 
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appropriate inflation factor would be the Bureau of Labor Statistical Indexes Labor and Material Indices for Steel Vessel Contracts (Bases:1980=100 and 1982=100, respectively), which are the NAVSEA approved shipbuilding indices (see www.navsea.navy.mil/sea017/shipindices).  The inflation (or escalation) factor(s) based on these indices are 176.9 and 132.6, respectively.  Assuming a 37.7%/62.3% labor/material cost ratio (based on actual Naval ship repair cost returns for the periods 1999-2002) and based on the Government’s own approved shipbuilding indices, Northrop Grumman Newport News proposes that a reasonable adjusted ceiling would be – 

     


  Labor                Material

Composite Index

          


  (.377 X 176.9) + (.623 X 132.6) =               149.3






$5,000 X 1.493, or $7,465.

•
Northrop Grumman Newport News strongly disagrees with the DoD’s position that the increased dollar ceiling is necessary to provide a financial incentive for contractors to minimize loss or damage.  The Company takes the position that the DFAR Clause 252.217-7012, as written, already provides a strong financial incentive for contractors to minimize loss or damage.  In paragraph (b) (3), the contractor is held fully responsible for inspection, repair, replacement, or renewal of any defects in the vessel(s) or material and equipment due to defective workmanship, materials, or equipment or workmanship, materials, or equipment which do not conform to the requirements of the contract.  The Contractor is required to assume the entire cost of repairs under these circumstances. 

In paragraph (b)(1) of the clause, the Government, as self-insurer, “…assumes the risks of loss of and damage to … the vessel(s) or to the materials or equipment to which the Government has title or which have been furnished by the Government for installation by the Contractor”.   The exception, of course, is as stated above, for defective workmanship, defective materials or equipment, or non-conforming items performed or furnished by the Contractor.  The Government’s assumption of risks is, therefore, essentially limited to damage or loss resulting from fortuitous events, or accidents.  It is Northrop Grumman Newport News’s position that it is not appropriate to assume that increasing the dollar ceiling would result in a reduction in the number of accidents, as suggested by the DoD. It is the Company’s position that other factors, such as outstanding safety programs (Northrop Grumman Newport News’s VPP safety program is exemplary) have a more direct impact on reducing accidents.  To require Contractors to assume more of the costs associated with accidental damage to vessels will not necessarily result in a reduced number of occurrences, but will force Contractors to price the costs of assumption of additional risks (due to the higher ceiling) into their cost proposals for Navy ship repair work.  The result will be increased costs for the contractors and for the Government.

In conclusion, we request the DoD reconsider the proposed adjustment to the contractor’s liability amount in DFAR 252.227-7013.  The adjustment, if any, should be based on actual inflation 
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experienced by the industry, as reflected in the rates recognized in contracts for similar purposes.  If there are any questions concerning these comments, please contact Pamela Eley at 757-380-4298.  








Very truly yours,








/s/ Ann L. Pharr








Assistant General Counsel
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