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YVia Hand Delivery and Electronic Mail

Defense Acquisition Regulations Council
Attn: Mr. Steven Cohen

OUSD (AT&L) DPAP(DAR), IMD 3C132
3062 Defense Pentagon

Washington, DC 20301-3062

Phone (404) 582-8027
Fax (404) 688-0671
hibell@smithcurrie.com

Re: Interim Rule: DFARS Case 2002-D024, Approval of Service
Contracts and Task Orders, 68 Fed. Reg. 56563 (Oct. 1, 2003).

Dear Mr. Cohen:

On behalf of the Section of Public Contract Law of the American Bar
Association (“the Section”), I am submitting comments on the above-referenced
matter. The Section consists of attorneys and associated professionals in private
practice, industry and Government service. The Section’s governing Council and
substantive committees contain members representing these three segments to
ensure that all points of view are considered. In this manner, the Section seeks to
improve the process of public contracting for needed supplies, services, and public

works.

The Section is authorized to submit comments on acquisition regulations
under special authority granted by the ABA’s Board of Govemors. The views
expressed herein have not been approved by the House of Delegates or the Board of
Governors of the American Bar Association and, therefore, should not be construed

as representing the policy of the American Bar Association.

The Director of Defense Procurement has issued an interim rule with
request for comments that amends provisions of the Defense Federal Acquisition
Regulation Supplement (“DFARS”) pertaining to the acquisition of services. The
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interim rule provides, in part, that the Department of Defense (“DoD’") may not
acquire services through another agency’s contract or task order unless approval is
first obtained consistent with department or agency procedures. As discussed in
detail below, the Section believes that this language may be misconstrued as
restricting the DoD’s use of the General Services Administration’s Federal Supply
Schedules (“FSS”) program, as well as other multi-agency contract programs.
Therefore, the Section recommends that the language be clarified as set out below.

DFARS Section 237.170-2 Should Be Revised To Clarify that the Rule
Does Not Apply to FSS or Other Multi-Agency Contracts When DoD
Places the Order.

As currently written, the interim rule may be read to restrict the ability of
DoD agencies to acquire services through non-DoD contracts. Specifically,
DFARS section 237.170-2 reads:

Unless approval is obtained in accordance with
237.170-3, do not acquire services through use of a
coniract or task order that:

(a) s not performance based; or
(b) Is awarded by an agency other than DoD.

(emphasis added.) The referenced approval requirement (located in DFARS
section 237.170-3), states that the approval must be in accordance with department
or agency procedures. It is our understanding that the departments and agencies
have not yet issued such procedures.

As currently worded, the provision at issue may be interpreted as applying
to orders placed by DoD against contracts awarded by non-DoD agencies. For
example, a technical reading of the provision may apply the restriction to DoD’s
use of the FSS program and other multi-agency contracts (administered by non-
DoD agencies). Under this interpretation, DoD agencies essentially would be
prohibited from purchasing from the FSS and other multi-agency contracts, uniess
an exception is first approved. At the very least, this interpretation could cause
DoD purchasing agencies to be reluctant to use these contract vehicles and the
approval process most likely would result in delays in the procurement process.
This would adversely affect DoD’s ability to benefit from the volume pricing
discounts, improved access to innovative technologies, streamlined purchasing
procedures, and other advantages offered by the FSS and other multi-agency
contract programs. '
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A recent report appearing in the online version of Government Executive
Magazine, however, quotes an official from the Defense Regulations Directorate as
stating that DoD did not intend the interim rule be interpreted in this manner. See
Amehia Gruber, Defense Procurement Rule Confounds Contractors, Government
Executive Magazine, October 17, 2003 (available at www.govexec.com). That is,
the rule is not intended to apply where a DoD> agency conducts the acquisition and
places the order, regardless of whether the order is placed against a contract
awarded by a non-DoD agency. We understand that the intent of the rule is to
cover only those transactions where the act of acquiring the services (e.g., placing
the order) is conducted outside of DoD. The restriction should not apply, for
example, to DoD purchases of services from FSS contracts or other multi-agency
contracts administered by non-DoD agencies.

The Section agrees with the published report that the interim rule should not
be read so narrowly as to restrict DoD purchases from the Federal Supply
Schedules or other multi-agency contract programs. Under these contract vehicles,
DoD retains the control to- award the work to the contractor that provides the best
value. :

Accordingly, we recommend that the language at issue be revised to clarify
that the rule is not intended to restrict DoD’s use of FSS and other multi-agency
contracts. We suggest that DFARS section 237.170-2 be revised to read:

Unless approval is obtained in accordance with
237.170-3, do not acquire services through use of a
contract or task order that:

(a) Is not performance-based; or

(b) Is awarded by an agency other than DoD.
The restriction set forth in subsection (b) does not
apply to orders placed by DoD agencies using the

Federal Supply Schedules program or other multi-
agency contracting programs.
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The Section appreciates the opportunity to provide these comments and is
available to provide additional information or assistance as you may require.

Sincerely,

AGRU G

Hubert J. Bell, Jr.
Chair, Section of Public Contract Law

ce: Patricia H. Wittie
Robert L. Schaefer
Michael A. Hordell
Patricia A. Meagher
Mary Ellen Coster Williams
Norman R. Thorpe
Council Members
Steven P. Pitler
Michacl F. Mason
David Kasanow




