
Via Email

Defense Acquisition Regulations Council

Attn:  Mr. Steven Cohen

OUSD (AT&L) DPAP(DAR), IMD 3C132

3062 Defense Pentagon

Washington, DC 20301-3062


Re:  
DFARS Case 2002-D024, Approval of Service Contracts and Task Orders, 68 Fed. Reg. 56563.

Dear Mr. Cohen:


The Information Technology Association of America (ITAA) submits these comments in response to the above-referenced interim rule with request for comments that amends provisions of the Defense Federal Acquisition Regulation Supplement (DFARS) pertaining to the acquisition of services.  The interim rule provides, in part, that the Department of Defense (DoD) may not acquire services through use of another agency’s contract or task order, unless approval is first obtained consistent with department or agency procedures.  As currently worded, the ITAA is concerned that this language may be misconstrued as restricting the DoD’s use of the General Service Administration’s Federal Supply Schedules (FSS) program, as well as other multi‑agency contract programs.  As discussed in more detail below, we request that the language be clarified to ensure that the rule is not construed as restricting the ability of DoD agencies to place orders against FSS and other multi-agency contracts.

DFARS Section 237.170-2 Should Be Clarified To Ensure that the Rule Does Not Restrict DoD Agencies from Placing Orders Against FSS and Other Multi-Agency Contracts.

A strict reading of the interim rule’s current language may be read to restrict the ability of DoD agencies to acquire services through non-DoD contracts.  Specifically, DFARS section 237.170-2 reads:

Unless approval is obtained in accordance with 237.170.3, do not acquire services through use of a contract or task order that:

(a)  Is not performance based; or

(b)  Is awarded by an agency other than DoD.

(Emphasis added.)  The referenced approval requirement (located in DFARS section 237.170-3), states that the approval must be in accordance with department or agency procedures.  We understand that the departments and agencies have not yet issued such procedures.

We are concerned that a technical reading of this provision may result in DoD officials applying the restriction to DoD’s use of the FSS and other multi-agency contracting programs.  Such a narrow interpretation, however, would lead to undesirable results.  For example, DoD’s ability to benefit from the volume pricing discounts, improved access to innovative technologies, streamlined purchasing procedures, and other advantages offered by the FSS and other multi-agency contract programs would be significantly impaired.  

We understand from a report published on October 17, 2003 in the on-line version of Government Executive magazine, however, that an official from the Defense Acquisition Regulations Directorate has stated that DoD did not intend the interim rule to be interpreted in this manner.  That is, the rule is not intended to apply where a DoD agency conducts the acquisition and places the order, regardless of whether the order is placed against a contract awarded by a non-DoD agency.  Rather, the rule is intended to cover only those transactions where the act of acquiring the services (e.g., placing the order) is conducted outside of DoD.  The restriction does not apply to DoD purchases of services from FSS contracts or other multi‑agency contracts administered by non-DoD agencies.  

The ITAA agrees that the interim rule should not be read so narrowly as to restrict DoD purchases off of the Federal Supply Schedules or other multi‑agency contract programs.  These programs provide very significant benefits in terms of cost savings, efficiency, and access to innovative solutions that benefit both DoD and the taxpayer.  Indeed, the FSS program is listed under FAR Part 8 as a high-priority source of supplies and services.  We also note that DoD purchasing agencies retain ultimate control to award the work to the contractor that provides the best value under the FSS and other multi-agency contract vehicles.  Accordingly, we see no good reason why the interim rule should apply to where DoD places an order against an FSS or other multi-agency contract.

Accordingly, the ITAA requests that the language at issue be revised to clarify that the rule is not intended to restrict DoD’s use of FSS and other multi-agency contracts.  Specifically, we suggest that DFARS section 237.170-2 be clarified to read as follows:

Unless approval is obtained in accordance with 237.170-3, do not acquire services through use of a contract or task order that:

(a)  Is not performance based; or

(b)  Is awarded by an agency other than DoD.

Notwithstanding the foregoing, the restriction set forth in subsection (b) is not intended to apply to orders placed by DoD agencies using the Federal Supply Schedules program or other multi-agency contracting programs.  


This proposed clarification will ensure that the interim is not misconstrued and that purchasing officials continue to recognize the FSS program as a high-priority source of goods and services. 
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The Information Technology Association of America (ITAA) provides global public policy, business networking, and national leadership to promote the continued rapid growth of the IT industry.  ITAA consists of over 400 corporate members throughout the U.S., and a global network of 50 countries' IT associations.  The Association plays the leading role in issues of IT industry concern including information security, taxes and finance policy, digital intellectual property protection, telecommunications competition, workforce and education, immigration, online privacy and consumer protection, government IT procurement, human resources and e-commerce policy.  ITAA members range from the smallest IT start-ups to industry leaders in the Internet, software, IT services, ASP, digital content, systems integration, telecommunications, and enterprise solution fields.  For more information visit www.itaa.org.
The ITAA greatly appreciates this opportunity to provide our comments.

Respectfully submitted,

Harris N. Miller

President

Information Technology Association of America
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