     The Defense Logistics Agency has reviewed the subject case (DFARS Case 2002-D003), and offers the following comments regarding the use of Federal Prison Industries (FPI) as a subcontractor.  We recommend that the final rule clarify that FPI may be used as a subcontractor by DoD prime contractors.  Section 819 of the National Defense Authorization Act for Fiscal Year 2003 (P.L. 107-314) prohibits the Department of Defense from requiring a contractor to subcontract with the FPI.  However, 18 U.S.C. section 4122(a) already stated that items produced by FPI were intended for sale to Government entities, “but not for sale to the public in competition with private enterprise.”  Without a clear statement permitting FPI to be a subcontractor, some DoD buyers may be hesitant to make an award where FPI is identified as a subcontractor for fear of violating 18 U.S.C. section 4122(a).      
     Since neither Section 819 nor the accompanying Conference Report contained language indicating that 18 U.S.C. section 4122(a) was being overturned, there are two possible ways to reconcile these statutes.  The likeliest interpretation of the more recent legislation is that, although there can be no direct sales by FPI to the public, and although Defense Department buyers cannot require FPI to be a subcontractor, FPI may offer its products, and a Defense prime contractor may accept those products, via subcontract.  We understand that this is the interpretation of the Department’s Office of Counsel.  Alternately, Section 819 may simply have been intended to emphasize that FPI is not only prohibited from selling directly to the public, but also that there is no exception for situations (such as architect-engineer contracts that contain flow-down clauses) that specify use of FPI-provided items.  In other words, Section 819 was intended to reinforce the understanding that FPI is not authorized to contract with a private entity, either of its own accord or by direction of a Departmental buyer to a prime contractor.  

     Although the language of Section 819 appears clear on its face, the fact that there was no effort made within the Conference Report to reconcile the Authorization Act language with 18 U.S.C. 4122(a) increases the likelihood that parties could misinterpret it.  Defense Department buyers need to know that, if they act in accordance with the first, preferred interpretation (that is, if they do not object to FPI’s acting as a subcontractor on any of our contracts), they will not be seen as ignoring the Congressional intent.  
     To ensure clarity and uniformity of interpretation, we recommend that subsection 208.670 of the proposed rule be changed as follows:  insert an (a) before the first sentence, and re-designate current paragraphs (a), (b), and (c) as (1), (2), and (3).  Add the following new paragraph (b):  “Nothing contained in this subsection shall be construed as prohibiting FPI from voluntarily entering into a subcontract with, or from being accepted as a subcontractor by, any prime contractor doing business with a Defense component.”  Suggest (either additionally or in the alternative) that the Federal Register notice preamble clarify that neither Section 819 of P.L. 107-314 nor subsection 208.670 of the proposed rule prohibits FPI from acting as a subcontractor on Defense contracts, so long as this is not a requirement levied by a Defense activity.            

