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Ms. Susan L. Schneider

Defense Acquisition Regulations Council

OUSD (AT&L)DP(DAR)

IMD 3C132

3062 Defense Pentagon

Washington, D.C.  20301-3062

Re:  DFARS Case 2002-D003, Defense Acquisition Regulation Supplement; Competition Requirements for Purchases from a Required Source

Dear Ms. Schneider:

The Contract Services Association of America (CSA) appreciates this opportunity to offer comments on the proposed DFARS rule implementing Section 811 of the Fiscal Year 2002 Defense Authorization Act and Section 819 of the Fiscal Year 2003 Defense Authorization Act, as published in the Federal Register on May 15, 2003 (68 Fed. Reg. 26265).  CSA strongly supports the adoption of this proposed rule as final.

CSA is the premier industry representative for private sector companies that provide a wide array of services to Federal, state, and local governments.  Our members are involved in everything from maintenance contracts at military bases and within civilian agencies to high technology services, such as scientific research and engineering studies.  Many of our members are small businesses, including 8(a)-certified companies, small disadvantaged businesses, women-owned and veteran-owned businesses, HUBZone firms and Native American owned firms.  CSA’s goal is to put the private sector to work for the public good. 

Section 811 requires the Department of Defense (DOD) to conduct market research before purchasing products which are listed in the catalog for the Federal Prison Industries (FPI), to determine whether the FPI product is comparable in price, quality, and time of delivery to products available in the private sector.  If the FPI product is not comparable, DOD must use competitive procedures to acquire the product.

Section 819 of the FY 2003 Defense Authorization Act further clarifies the market research and competitive procedures requirements of the law.  It also prohibits contracting with FPI on contracts involving classified or sensitive information work or requiring the use of FPI as a subcontractor. 

Background

The Federal Prison Industries (FPI) also known as UNICOR, was created in 1934 to employ Federal prisoners to manufacture products exclusively for all Federal agencies.  
Despite the changes related to the Department of Defense, FPI, as a mandatory source, has a virtual lock on the Federal market – putting the rights of felon’s above the need for the Government to get the best value for its procurement needs, and the rights of law abiding businesses to bid on Government procurements. This remains the case for civilian agencies.  And, the only way around buying from the prisons is for an agency to request a waiver from FPI itself, which controls both the waiver and appeals process.  This has tied the hands of Federal managers on FPI designated items. The mandatory source requirement is completely contrary to normally required competitive procurement practices for Government contracting as well as the competition requirements in the President’s Management Agenda.  It is also contrary to the bi-partisan efforts of the last several years to encourage greater commercial practices in how the Federal government conducts its business.  These reform initiatives (e.g., the 1994 Federal Acquisition Streamlining Act, the 1996 Clinger-Cohen Act and the FAR Part 15 rewrite) have led to more performance based contracting – a concept fully supported by the Administration. 

And, contrary to FPI’s assertions, the General Accounting Office has reported that the Federal Prison Industries cannot back-up its frequent claims about being a quality supplier to Federal agencies, furnishing products that meet their needs in terms of quality, price, and timeliness of delivery.  Once FPI commandeers a product, it erodes, displaces, or eliminates private sector competition, opening the door for FPI to raise its future prices.  The provisions in the Fiscal Years 2002 and 2003 National Defense Authorization Acts (Section 811 and Section 819) and this proposed rule correct this for Defense Department purchases.  

Section 811 and Section 819

The statute and the proposed rule makes it clear that, for the Department of Defense, FPI should be allowed as a provider of goods and services only if it can prove that its products are the best quality, best priced, and will be delivered in the most timely manner, in line with its customers needs.   

Section 811 and 819 are compatible with acquisition reform initiatives (i.e., the 1994 Federal Acquisition Streamlining Act, the 1996 Clinger-Cohen Act and the FAR Part 15 Rewrite) requiring Federal agencies to conduct market research, have informal discussions with industry and take similar steps to assist contracting officers in identifying their needs.  These reform initiatives also have led to more performance based contracting, the issuance of more refined statements of work, a reduction in procurement lead times, and an improvement in quality control. 

The changes made by the statue, and the proposed rule, ensure that contracting offices have the freedom to explore the market for products to determine if FPI’s pricing is reasonable and compares in terms of cost and quality to the private sector, or other agency providers.  Thus, Section 811applies the acquisition reform initiatives (including market research) to FPI – and by doing so FPI and the Department of Defense will benefit. 

Section 819 also states that FPI is prohibited from entering into any contract that would allow inmates access to sensitive or classified information (e.g., geographic data regarding location of pipelines or utilities as well as personal or financial information).  This section also states that contractors should not be required to use FPI as a subcontractor at any tier.  

Finally, the statute and proposed regulations further clarify that a waiver (from FPI) is NOT required should DOD determine FPI is not comparable.  The determination of comparability is “a unilateral decision made solely at the discretion of the department or agency” (e.g., the Department, Service or defense agency).  Furthermore, the comparability determination is based on whether FPI can provide the product on the basis of price, quality, AND time of delivery.  
Small Business Programs

CSA agrees with the assessment in the rule that this will have a significant economic – and we expect, positive – impact on small businesses.  FPI’s mandatory source requirement has been particularly detrimental to our nation’s small businesses.  This proposed rule opens up the doors to competition, allowing small businesses to offer products comparable to those listed in the FPI catalog to the Department of Defense.  As the proposed rule notes, “If an FPI product is determined to be noncomparable, small businesses will have the opportunity to compete.”

Despite this potential positive impact, we are concerned, however, that the proposed rule allows for the inclusion of FPI in procurements conducted using small business set-asides.  FPI has been defined as “other than small” and, indeed, is listed in the ranks of the top 100 Defense contractors.  We can only presume that this is being done to fulfill the market research requirements of the statute.  
Conclusion

Again, CSA strongly supports the proposed rule and recommends that it be made final. If there are any questions, please contact Cindy Hsu, CSA’s Legislative and Regulatory Director, at (703) 243-2020. 

Sincerely,
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Gary Engebretson

President

Contract Services Association of America

1000 Wilson Boulevard, Suite 1800

Arlington, VA  22209 
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