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U.S. Department of Justice
Federal Bureau of Prisons
Washingion, DC 20534

Office of the Direcior

June 20, 2007

ATTN: Ms. Susan Schneider

Defense Acquisition Regulations Council

SUST (ART&L) DP (DAR)

IMD 3C132

3062 Defense Pentagon

washingten, DC  20301-3062

Deay Ms. Schneider:

We appreciate very mucn the opportunity to commernt on the
interim rule, DFARS case 2002-D003, to implement Uecot ton 811 <L
the Nat:onal Cefense Authorization Act of Fiaca! Year 2002
concerning purchasing from Federal Prison Industrles (FFT or
trade name UNICOR). FPI was created by Congress in 15%4 as a
self-sustaining government ccrporation to provide work and
training opporrtunities for federal inmates. FP! 149 one of the
Burean cf Prisons’ (BOP) most important correctionil management
programs to relieve inmate idleness. FP] reduces inmate
1dleness, a leading cause o viclence and disrupt ive behavio:r in

prisen. Through FPI, the BOP also sirives to rodirse recidivism
by preparing inmates for a productive life outside prignn

FPI has provided a vast array of oproducts Lo tne Department
of Defense (DOD) for a number of years, and DN is FPL's larTest
customer. We are committed te meetlng DCD’'s neoecds ard are
ccnfident that FPI will continue to pravide DOD with high
quality, comparable productsa. While we suppart DOD's efforts to
implement Section 811, weé also want to ensure that DOD'g rule
dees not unduly affect the FPI pregram, which is so vital to
public safety. We believe that a rule of such significance
should provide comprehensgsive guidance and not contlicr with
statutes. Accordingly, FPI requests that DOD cuns det arndl
address its concerns in the final rule.

srher

The following provides comments and roncerng recarding the
interim rule:
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First, DOD should ensure that the preovisions ~f the lnterin
rule do not conflict with other statutes or lead to pessible
misapplication of applicable law. The provision 1in the drarl
interim rule, under Secticn 208.602(a), which atares that “lns
is a unilateral cecision made solely at the disczet isn of tlo
department or agency” should either be stricken or <larit:e=d Tr
is recognized that DOD should be afforded discretion ir mak g
its decision. However, there must be adeguste guidance vrovded
to contracting officers setting forth the requisite crateria In
order that such decisions not be arbitrary or capr uvious. bl or

other parties shculd be able to obtain a copy «f such
determinations.

This provision is unduly restrictive and could be
misinterpreted by procurement staff to not permit a means by
which to guastion wherher a determination finding has been tairly
or adequately made. Section 811 does not 3tate that this
analysis is a wunilateral decision.” As currently worded, tins
rrovision also could be implemented in a manner thiat 13 contrary
tc existing federal law. Because Section 8ll does not amend
FPI’'s statute, the mandatory source provisgions of FPI's statute
vemain in effect for DOD agencies unless the reqguirements of
Section 811(a) (1) (a) are met. Section (a) (1) (a) requires tnal
DOD agencies undertake pre-acguisition marke! research as tc
products produced by FPI. Only if DCD makes a derferminat ion fnat
FPI‘'s products are non-comparable wonuld the manda.ory soaroce
provisions of FPl’s statute not apply. Therefore., 1f such a
decision is not made in accordance with Secticn 811, ther FPL's
statute applies.

Section 811 alsc does not alter FPI's statute, 18 U.5.C
§4124, which provides a resclution procass for mques!ions
concerning FPI's products. Specifically, this provisicn provides
that disputes as to price, quality, character or auitability” of
“pI’s products “shall be arbitrated.” The arbitration board
consists of a representative of the Lepartmert ot Juslice,
Sereral Services Administration, and the Office i Managemen?t and

Budget (OMB) . OMB’s designated representative is current. ly from
DOD. By statute, the decision of this board 1s final and b:n:ing
amang the parties. We recognize that Section 811 glves DOD

. Q

price, quality or delivery. However, the dispute resolulior
process in FPI’s statute has not been altered by Je~tion 811 and
can be utilized. To the extent that the rnle 1s written or
interpreted to preclude Lhe application of TPI's statuts or to
preclude review of such determinations under other lederal
statutes, we believe that this is not authorized by Sectiron dll

discretion as to whether FPI’s products are comparable as o
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ard would be contrary to federal law. Even if rhis provision
were to be included in the final rule, such a provision does not
preclude the application of otherwise applicable federal law

Second, FPI reguests that sufficient detail be provided in
the rule to provide guidance to contracting cfficers to ensure
t-at Section 811 is fairly and coneaistently applied, and that
such implementation does not c¢conflict with Frl g starure.  These
corncernag include:

‘a) rificalion Needed of Cgrtain Teims.
There are several terme used in Section #11 that shonild be

further clarified in the rule to ensure talrness and consisrency.
Tair guidance needs to be given on what constitutes “comparab.e.”
To be comparable, an FPI product need not be the cheapest.,
highest quality, or have the best delivery, but rather bc withiin
ths comparable range of private sectcr products.

The rule should clarify what constitutes “market research . ”
Trere is already a definition provided in the Federal Acquisiticn
Regulation. More specific guidance would ds helpful that woula
define the level and extent of reseaxch necded Compavrability
determinations, for example, shculd be equitably based on
information provided or available. 1If another vendor is given
the oppertunity to give a presentation, FPI should be given the
opportunity as well. The analysis should be based on issues of
price, qualicy and delivery for the current reguirement,
preferably utilizing published pricing and delivery schedules.
and not kased on previocus projects or past performance that Lo
longer have relevance. Further guidance should also be provided
to define the terms, price, guality and time ot delivery aa well
as what constitutes a product.

In addition, Secticn 811 cnly applies to DOD and not to
osther departments cr agencies. The rule should specify that
these prccedures are net applicakle tc purchages of prodirts for
other agencies. The rule should also specify the procedures to
ba follewed when the General Services Administration (GSA) ig
purchasing preducts for DOD.

(b) Market Research and Comparability Determination

As an initial srep, Section 811l requires DOD to conduct
market research to determine if FPI‘s product s comparable
regarding “price, quality, and time of delivery * As a
preliminary matter., this would require DOD to actually make such
& determination and the analysis should be fairly and adeguately
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conducted. If DOD's market research determinss that FPI is
comparable, then FPI'23 statute applies and FPLl 18 consldered 4
mandatory scurce for the product. If the FPI product 1is
determined not to be comparable, then comperitive procedures are
required to be conducted. Asg was stated by tne LDirector of
Defense Procurement at the June 3 public meeting, these
reguirements take pricrity and apply, regardless of otler
potential sources.

The reguiremsnts of Section 811 and FPI’s starnte also apply
regardless of whether such purchaseuc are vnder the micro purchase
tnreshold (under $2,500). Neither FPI's statute or Section =11

provide Zor such an exemption and Congress specifically atrick

Y
micre-purchase e¥amprion drafr provision and did nnt include such
language in the final version ot Section 811. Gection Al
specifically reguires DOD to conduct marke! research to deternine

comparability and DOD must receive a timely offer from FP. during
a competitive process if FPI 15 deemed not to be comparable; thuis
:s regardless cof the amcunt of the procurement In some of the
commen-s submitted regarding the interim rule, we have noted sone
suggestions being made that there be such an axemptior. However,
this is not legally permitted by applicable law. Also, 1= should
be rnoted that over seventy-six percent of FP1’'s aorders are for
purchases under §2,500. thus, contrary to some ol tne Ccommen.s,
72T also would be unduly impacted if such an exemprion were to be
irproperly applied by contracting cfficers. Thus, the rule or
DCD guidance should be issued to clarify that there 1= not a
micro-purchase exemption fox such purchases.

Regarding the non-comparability analysias and findinge, the
rule should contain guidance or procadures thet further apec:ify
how such determinaticne should be made. At a minimum, rhe
following issues should be addreassed in the rule:

(1) The rule should state the procedures for non
comparability findings. FPI should be provided a cepy of the
comparability evaluzticn. Tf deemed comparable, there 13 the

requirement to purchase from FPI pursuant to FPI['3 statute.

(2) The rule should specify the procedures to be fcollowed
when non-comparability is found, =so that FPI ia informed of the
ensuing competition in which it is allowed to participare. For
exarple, a provision needs to be made for promp! notification ro
FPI by sending it a copy of the sclicitaticn at. the same time and
in the same manner as cthers are notified.

(3) The rule should specify by whom and the manner in which
cne comparability analysis 1s made.
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There are several types of purchases in which the
comparapility analysis should be deemed unrecessary:

(1) Section 811 only applies tc preducts, no' services

(2) Similarly, Section 811 was intended to modify the
application of FPI’s mandatory scurce to DOD Therefore, for
products tc which FPI’s mandatory cource does nol apply. 4
comparability analysis should not be necessary.

() In addition, cowparabiliiy is a twrm applicable to
commercial i1tems. A comparability analysis is not practical and
should not be deemed necesszary for MILSPRC items sincue Sicn
itemsa, by definition, must be determined to meet all app
military specificaticne and requirements.

1
PLaNe
1

i

1cable

(c) Competition Reguirements:

Section 811 states that if a FPI product i3 deemnsd not
comparable, then competitive procedures are to he conducted
During the competitiocn process, Secticn 811 requires thar DobR
“receive a timely offer Irom FPI" for award in accordance with
the specifications and evaluation factors spewified 1 1hne
sclicitation.” As such, FPI must be informed by pOD ot a
procurement and receive the golicitation in a tinely manner
This is a separate and distincl process than the inii ial

comparability analysis. Fursuant to Section 211, PPl must he
able tec respond and submit a timely offer 1n responsge !o the
golicitation as part of the competitive process. ‘his

requirement is stated in the interim rule and was clcarly
articulated by DOD procurement staff as a requirement during rhe
June 27 public meeting on Section 8ll implementat tron Alth;ug
this interim xrule is new in its implamentation, FPLl 19 alreaay
finding that DOD contracting officers zre not complying with the
requirement fo aobtrain an offer from FPI during a compet itive
process, but rather are inappropriately bypassing FpPL altogethery
after the initial comparability stage. Thus, to avoird non:
compliance with Sectior 811, the DCD rule or DOL guidance shonlid
more clearly articulate the Section 211 requirement to obtain and
recelive a timely offer from FPT 1n response to a sollcoitat ton
during the competitive process.

The rule also shculd set forth the procedures to e
to ensure that FPI is fairly treated in a conglstent manne-. Tnec
plain language of Section 811 would require a solicitation to be
igssued when COD deems a FPI product to be non comparable and then
pursues competitive procedures, rather than use of GSA muliiple

vrovided
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award schedules. Section Bll reguires that DOD receive a3 timely
offer from FPI for award in accordance with “the specilicat ions
and evaluaticn factors specified in the solicitation.” (Fmphzs:s
~aded ) In earlier draft versicns of the DOD Authorizarion oill
language, the language included a definitions sect.ion tha gave

wcompetitive procedures” as used in section §2410n(b) the same

definition as 10 U.S.C. §2302(2). That definit:on recognizes use
of GSA multiple award schedule conlracts as a competritive
procedure. Deletion of the definitions sectaion from the rinal
vercsion of section 2410n suggests that the use of GE&A schedules
i35 not a competitive precedurce for purposes of this particniar
legislation. Moreover, tne definitions of section 2302(2) apply
only to chapter 137 (1C U.S.C. §2301-2331), section 24.0n is

placced in chapter 141. Accordingly, the riale ahould clarify that
wnen competitive procedures are to be invoked under Seetion R.1,
such procedures require that a solicitation he issued, and nc:

niaage of the GSA supply schedules for such purchases.

(RN N 3 .
and the waiver review and dispute process, specified i1n FAR 8 5
remains available for DOD agencies. If « praduct is deemed to be
comparable, there is still the requiremer' to obtain thar item
from FPI unless a waiver is obtained from FPI for other
FPI‘'s waiver/dispute process can be uciliazand for

As stated above, Section 811 does not amend 18 U 5.C. 4124
50

reasonsg.
such 1ssueg.

rFinally, we note that the interim rule states in Hection B
that an analysis has been prepared under the Regulatory
Flexibility Act, concluding that the rule may have a s:rgnificant
impact because the rule could benefit small bus:iness concerns
rhat offcr preoducts comparable to FPI. This analysis fails to
alsc state that the rule could also significantly affecr FPI as
well as the many small business concerns that supply goods nr
cervices ro FPT in support of its making preducts. DOD's
analysis should consider and include the 1mpact on FPFT and the
small business concerns that suppert FPI. In FY 2C01, FPL
purchased over $426 millicn of goods or services from vrivase
sector companies, and over sixty-six percent of such purchases
ware from small businesa concerns. To the extant thal Section
g1l is not properly followed, this will have an even dreater
impact on the many small businessg concerns that aupport

FRPL' s
migsion.
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We appreciate your agency’svconsideration of these comments.
chould you have any questions regarding these comments, please
contact Marianne S. Cantwell, FPI General Counsel at (202) 305-
3500.

Sincerely,

Qoo@&wvb Sl Song

Kathleen Hawk Sawyer
Director, Federal Bureau of
Prisons; and

Chief Executive Officer,
Federal Prison Tndustries



