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Contractors Accompanying a Force Deployed

Dear Ms. Williams:


The undersigned members of the Council of Defense & Space Industry Associations (CODSIA) appreciate the opportunity to comment on the proposed DFARS rule governing "Contractors Accompanying a Force Deployed.” This coverage was published for public comment in the Federal Register of March 23, 2004 (69 F.R.13500).


CODSIA is currently composed of six associations representing over 4,000 member firms across the nation.  Participation in CODSIA projects is strictly voluntary.  A decision by any member association to abstain from participating in a particular activity is not necessarily an indication of dissent.

In the current security environment such a rule takes on immediate and significant importance because contractors are more frequently called upon to provide services to our military forces operating outside the continental United States.  While we applaud this attempt to codify the requirements attendant to performing such services, there are a number of issues that present concern to this association and its members in the published proposed rule.  Attached are our comments on the proposed rule.  While generally supportive of the rule, we believe our changes will enhance the ability of contractors to perform their duties and will create a more equitable means of establishing the rights and obligations of the parties.  We offer several general comments and pose some lingering questions in the following paragraphs and provide more specific recommendations in the attached comment matrix.

 Throughout the proposed rule the term "accompanying a force" is utilized.  Is this applicable strictly to contractors accompanying a force on the move or does it also cover contractors situated in an area where military forces are deployed?

 Does the proposed rule cover contractors working on infrastructure projects which could include individual major project locations (a power station) or a number of smaller locations (telecommunications related facilities) who are being guarded by military personnel; does this constitute a force deployed? 

 The proposed rule does not address the level of support to be provided to U.S. contractors if they are with an allied or coalition government's military forces as U.S. firms would expect to receive the same level of support as if they were accompanying U.S. forces.

 In emergency situations how can contractor personnel determine who can assume authority as the "ranking military commander in the immediate area of operations" and be assured of recovering costs for actions resulting from taking his directions? 

Given that the other articulated purpose of the proposed rule is to ensure uniform treatment of contractors accompanying deployed forces, we recommend revision of the proposed rule to ensure other DFARS clauses that address performance overseas be indicated as mandatory clauses, where applicable.  We recommend revision of the proposed rule to make the following list of standard clauses mandatory (consistent with their prescriptions as to situations where they are applicable) to preclude disparity across the armed services, and to insure uniform treatment of contractors.  

FAR 52.228-3, Workers’ Compensation Insurance (Defense Base Act) (already subject of DoD Director of Defense Procurement policy memo directing mandatory inclusion)

FAR 52.228-7 Insurance—Liability to Third Persons.

FAR 52.249-14, Excusable Delays.

FAR 52.228-4, Worker’s Compensation and War Hazard Insurance. Overseas) (Already subject of DoD Director of Defense Procurement policy memorandum directing mandatory inclusion)

FAR 52.250-1, Indemnification under Public Law 85-804.

DFARS 252.228-7003, Capture and Detention.

DFARS 252.228-7000, Reimbursement for War Hazard Losses.

DFARS 252.225-7043, Antiterrorism/Force Protection Policy for Defense Contractors Outside The United States.

We recognize the frequently fluid nature of the deployed forces' operating environment and understand the apparent desire to provide combatant commanders the ability to independently direct performance.  However, it is imperative that actions by the commander that are inconsistent with the contract be recognized as changes, with attendant requirements for equitable adjustment.  It is also necessary to establish within the contract a means of determining whose orders (the contracting officer or the combatant commander) take precedence in cases where the two conflict. It must be recognized that there are certain services that are best provided by the government in the area of operations.  Hence, the rule should provide for government provision of those services rather than making the contractor responsible for all of its own support.  

Finally, the government must accept responsibility for protection of contractors accompanying the force, and should not be able to require contractors to arm themselves--thereby threatening their status as non-combatants.

Thank you again for the opportunity to comment on this coverage.  If you have any questions or need additional information, please contact CODSIA Project Officer Ruth Franklin at (703) 247-2598 or at rfranklin@ndia.org.
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Sincerely,
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Chris Jahn




Robert T. Marlow

President




Vice President,  Government Division

Contract Services Association

Aerospace Industries Association
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Dan Heinemeier



Peter M. Steffes

President, GEIA



Vice President, Government Policy

Electronic Industries Alliance


National Defense Industries Association
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Cymthia Brown

President

American Shipbuilders Association


Attachment

  Detailed comments

Attachment

Language from Proposed Rule
Comment

225.802-70 

Follow the procedures at PGI 225.802-70 when placing a contract requiring performance outside the United States and Canada
Without seeing the PGI text it is not possible to address any issues that might impact the public.  No PGI text should have any impact on the requirements levied on the contractor.  (Same comments apply wherever the PGI is referenced)



225.7402-1  

    (a) Contractors shall generally provide their own in-country support for their personnel.

    (b) If the use of Government-provided support is to be authorized or required when the contractor is accompanying a force, the exact support to be authorized or required shall be set forth in each 

contract or in the operation order of the combatant commander. For examples of such support, see PGI 225.7402-1(b).
(a) As written, this statement would, among other things, make it even more difficult for contractors to obtain Defense Base Act insurance coverage.  Revise to read as follows: Contractors shall generally provide their own in-country support for their personnel.  Contractors may use Government-provided support if authorized.  If support is not reasonably available from non-Government sources, or if support from Government sources is required by the combatant commander, the Government shall provide in-country support for contractor personnel. DoD shall provide emergency medical care to all contractor employees who deploy with, and provide direct support to, DoD forces that is equivalent to the emergency medical care provided to DoD personnel.  DoD shall provide mortuary services for contractor employees who die while in direct support of U.S. forces.  DoD shall provide Force Protection and Security for contractor employees consistent with Department of Defense Instruction 3020.37.  

(b) Revise to read as follows:  If the use of Government-provided support is authorized or required when the contractor is accompanying a force, the exact support to be authorized or required shall be set forth in each contract.  Support authorized or required by the operation order of a combatant commander shall also be incorporated into the contract.  For examples of such support, see PGI 225.7402-1(b). 

252.222-70XX (b)

(2) Contract performance in support of such forces is inherently dangerous. The Contractor accepts the risks associated with required contract performance in such operations
This provision could have significant impacts with respect to Defense Base Act insurance coverage, War Hazards Compensation Act insurance coverage, reimbursement of liability to third persons under FAR 52.228-7, and the indemnification aspects of “unusually hazardous” risks pursuant to Public Law 85-804.  Potentially, the Government could deny an otherwise legitimate request for unusually hazardous risk indemnification under PL 85-804 because this clause requires the Contractor to accept inherently dangerous risks.  The Government should accept some degree of liability instead of placing all responsibility on the contractor.  These concerns could be remedied by the following changes:

(b)(2) Contract performance in support of such forces is inherently dangerous.  Except as otherwise provided in the contract, the Contractor accepts the risks associated with required contract performance in such operations. 

(b)(3) This clause in no way, directly or indirectly, limits, restricts, supersedes, or alters the applicability of the Defense Base Act, the War Hazards Compensation Act, or other Insurance Liability as incorporated through FAR Subpart 28.3, or Public Law 85-804 as incorporated through FAR Part 50.  Additionally, Contractor employees accompanying the armed forces are non-combatants and shall not be required to undertake any role that would jeopardize that status.  

252.222-70XX (c) Support. 

(1) Unless specified elsewhere in the contract or as provided in paragraph (c)(2) of this clause, the Contractor is responsible for all support required for contractor personnel engaged in this contract.

  (2) The Government at its sole discretion may authorize or may require the use of certain Government-provided logistical or in-country support.


Revise (c) to read as follows:

 (1) Unless specified in paragraph (c)(2) or elsewhere in this contract, the contractor is responsible for all support required for contractor personnel engaged in this contract.

(2) DoD shall provide emergency medical care to all contractor employees who deploy with, and provide direct support to, DoD forces that is equivalent to the emergency medical care provided to DoD personnel. DoD shall provide mortuary services for contractor employees who die while in direct support of U.S. forces. 

(3) DoD shall provide the following force protection and support services commensurate with those provided to military personnel, to the extent authorized by U.S. and host nation law, or international agreement:  Medical/dental care, messing or rations, quarters at the equivalent grade of at least GS-12/O-3, laundry and bath, base exchange privileges, morale, welfare, and recreation, postal, military transportation where commercial transportation is not readily available, special clothing, equipment, training, mail, and emergency notification.  

NOTE:[DoDI 3020.37, E.3.1.1.9 provides that Contractor personnel are to receive the same medical care as military personnel.  The added items come from Joint Publication 4-0, Doctrine for Logistics Support of Joint Operations, Chapter V, Contractors in Theater dated 6 Apr 2000, paragraph. 14.]

(4) All other required or authorized Government-provided logistical or in-country support shall be specified elsewhere in this contract.

252.222-70XX (d)

   (d) Compliance with laws and regulations. The Contractor shall comply with and ensure that its employees are familiar with and comply with all--

    (1) United States, host country, and local laws;

    (2) Treaties and international agreements (e.g., Status of Forces Agreements, Host Nation Support Agreements, and Defense 

Technical Agreements);

    (3) United States regulations, directives, instructions, policies, and procedures that are applicable to the Contractor in the area of operations;

    (4) Orders, directives, and instructions issued by the Combatant Commander relating to force protection, security, health, safety, or relations and interaction with local nationals; and

    (5) The Uniform Code of Military Justice where applicable.


Add new subparagraph to read as follows:  “The Government Contracting Officer or the Combatant Commander is

responsible for communicating to the contractor any applicable instructions, orders, directives, etc to the Contractor and Contractor's personnel. To the extent that compliance requirements change after contract award, the contractor shall be entitled to an equitable adjustment for any increased costs associated with those changes.”

(5) This is not specific enough.  Contractors should not be subject to many of the provisions of the UCMJ.  What does “where applicable” mean?  Should delineate the exact extent to which the Contractor is subject to the UCMJ. 

 It is our understanding that US citizen contractor employees accompanying US military forces are only subject to the UCMJ during times of declared war.  However, contractor personnel that are members of DOD reserve components and retired military members, when accompanying U.S. military forces, may be subject to the UCMJ whether or not a declaration of war has been made.

252.222-70XX (e)

(1) The Contracting Officer may direct 

the Contractor to remove and replace any contractor personnel who jeopardize or interfere with mission accomplishment or who fail to comply with or violate applicable requirements under this clause.

 (2) The Contractor shall have a current plan on file showing how the Contractor would replace employees who are unavailable for deployment or who need to be replaced during deployment. The plan 

shall identify all personnel who are subject to military mobilization and shall detail how the position would be filled if the individual were mobilized. In addition, the plan shall identify all personnel who occupy a position that is designated as mission essential by the Contracting Officer. This plan shall be available 

for review by the Contracting Officer's representative.


(1) Reword as follows:  The Contracting Officer will notify the Contractor whenever contractor personnel are perceived as jeopardizing or interfering with mission accomplishment or failing to comply with or violating applicable requirements under this clause.. The Contractor will respond in a prompt manner and attempt to resolve the matter with the Contracting Officer.  If the matter cannot be resolved to the satisfaction of the parties, the Contractor will remove said personnel, if so directed.

(2) New last sentence:  If the contractor must pay additional compensation to retain, obtain, or replace personnel due to the conditions in a theater of operations, the contractor shall be entitled to an equitable adjustment under this contract. The contractor shall furnish data to the Contracting Officer to substantiate any adjustment to the contract.



252.222-70XX (f) Personnel data. 

(1) The Contractor shall maintain with the designated Government official a current list of all employees in the area of operations in support of the military force. The Contracting Officer will designate the Government official to receive this data and the appropriate automated system(s) to use for this effort.

(2) The Contractor shall ensure that all employees on this list have at all times a current DD Form 93, Record of Emergency Data Card, on file with both the Contractor and the designated Government official.
(1) This requirement should be reconsidered and preferably removed.  A system to ensure the designated Government official has a current list in the area of operations may represent a significant increase in cost of performance.

252.222-70XX (g)

 Pre-deployment requirements. The Contractor shall ensure that the following requirements are met prior to deploying an 

employee in support of deployed forces. Specific requirements for each category may be set forth in the statement of work or contract annex to the operation order. The Contractor shall ensure that--

    (1) All applicable specified security and background checks are completed;

    (2) All deploying personnel are medically and physically fit to endure the rigors of deployment in support of military operations and have received all required vaccinations;

   (3) Deploying personnel possess the required licenses to operate all vehicles or equipment necessary to perform the contract in the theater of operations;

   (4) Deploying personnel have all necessary passports, visas, and other documents required for contractor personnel to enter and exit an area of operations; and

   (5) Country and theater clearance is obtained for personnel.


(g) Add the following new second sentence:  “Any pre-deployment requirements specified in the contract annex to an operation order shall be incorporated into the contract.”

(2)  Minimum physical fitness standards should be specified; “required” vaccinations should also be specified and an appeal procedure should be included to preclude forcing the contractor to submit to potentially hazardous, experimental or untested vaccinations.  Furthermore, there should be a provision added to require DoD to provide vaccines that are only available to federal providers.

NOTE:  This rule may significantly increase cost of performance to establish and maintain a system concerning health and level of physical readiness among employees eligible for performance of contracts where they will be accompanying deployed forces. Also, we may only be able to obtain vaccines for our personnel from DoD sources, including the combatant commander and her/his medical staff.

(3)  Ownership of “vehicles and equipment necessary to perform the contract in the theatre of operations” should be specified in a new paragraph.   Language should include the following:  The contractor and its employees shall not be held liable for damages, of any kind, resulting from the operation of government owned or leased equipment, and shall be indemnified and held harmless against all losses, costs, claims, causes of action, damages, liabilities, and expenses (including but not limited to expenses related to litigation and/or settlement and attorneys fees) whatsoever arising directly or indirectly from any act or omission relating to the operation of such equipment by contractor or contractor’s employees, agents, subcontractors, or suppliers.



252.222-70XX  (h) Military clothing and protective equipment. 

(1) Contractor personnel accompanying the force are prohibited from wearing military clothing unless specifically authorized by the Combatant Commander. However, contractor personnel may wear specific items required for safety and security such as ballistic or nuclear, biological, or chemical protective clothing.

    (2) The CONUS Replacement Center, or the theater commander, at his discretion, may provide to the contractor personnel military-unique organizational clothing and individual equipment (OCIE) and 

training to ensure contractor personnel security and safety.

    (3) In accordance with Government-Furnished Property clauses specified elsewhere in this contract, the Contractor shall ensure that all issued OCIE is returned to the point of issue.
(h) Revise to read as follows:  (1) Contractor personnel accompanying the force are prohibited from wearing military uniforms unless required by the combatant commander (e.g., where it is deemed appropriate so that contractors do not stand out, thereby making their security more at risk) and the consent of the contractor is obtained.  Contractor personnel may wear military-unique organizational clothing and individual equipment (OCIE) required for safety and security such as ballistic, nuclear, biological, or chemical protective clothing.  (2) The CONUS replacement center, or theatre commander, shall provide OCIE and training if necessary to ensure contractor personnel and security.  

(3) no change... 



252.222-70XX (i) Weapons. 

(1) Contractor personnel may not possess privately owned firearms when in support of deployed forces unless specifically authorized by the Combatant Commander. The Contractor shall ensure employee compliance with this requirement.

    (2) If the Combatant Commander authorizes the carrying of firearms, the military may issue weapons and ammunition to the Contractor for issuance to specified contractor employees. The 

Contractor shall ensure that its personnel who receive weapons are adequately trained, are not barred from possession of a firearm by 18 U.S.C. 922(d)(9) or (g)(9), and adhere to all guidance and orders issued by the Combatant Commander regarding possession, use, safety, 

and accountability of weapons and ammunition. Upon redeployment or revocation by the Combatant Commander of a contractor's authorization to issue firearms, the Contractor shall ensure that all Government-issued weapons and unexpended ammunition are returned as directed by the Contracting Officer.
Acceptance of weapons by contractor employees is strictly voluntary and must be explicitly authorized by the contractor.  This paragraph must be revised to state explicitly that contractors cannot be ordered to bear arms; that protection of contractor personnel in the theatre of operations is a government responsibility; and, the government should provide training, qualification, and briefings on rules of engagement when it authorizes contractors to carry weapons.  Additionally, it should indicate that the government shall indemnify and hold harmless the contractor against all losses, costs, claims, causes of action, damages, liabilities, and expenses (including but not limited to expenses related to litigation and/or settlement and attorneys fees) whatsoever arising directly or indirectly from any act or omission relating to the use of government-furnished weapons by contractor and/or contractor’s employees, agents, subcontractors, or suppliers, regardless of the nature of the alleged injury, the nature or status of the injured party(ies), or the nature or status of the party(ies) bringing suit.

    (j) Next of kin notification. The Contractor shall be responsible for in-person notification of the employee designated next of kin of a deployed employee in the following circumstances:

    (1) Death of the employee.

    (2) An injury to the employee requiring evacuation.

    (3) The employee is missing.

    (4) The employee is captured.

    (k) Evacuation of bodies. In the event of the death of a contractor employee, the Contractor is responsible for the 

evacuation of body from the point of identification to the location specified by the employee or next of kin, as applicable.


(j)  Next of kin notification.  Change lead in to clause to read “Unless specified elsewhere in this contract (note paragraph (c)(2)),”

(k) Evacuation of bodies. In the event of the death of a contractor employee, the Contractor is responsible for the 

evacuation of body from the point of identification to the location specified by the employee or next of kin, as applicable
(k) Evacuation of bodies.  The proposed clause places this burden on contractors, however, it is not clear that contractors will be able to obtain or provide this service.  Recommend removal of (k) and addition of this requirement to (c) since the Government may be best situated to perform this service.  

(l) Evacuation. If the Combatant Commander orders a mandatory 

evacuation of some or all personnel, the Government will provide assistance to the extent available to United States and third 

country employees. In the event of a non-mandatory evacuation order, the Contractor shall maintain personnel on location sufficient to meet contractual obligations under this contract.
Clause requires that in the event of a non-mandatory evacuation order, the Contractor shall maintain sufficient personnel to meet contractual obligations.  In addition, based on Combatant Commander or senior military direction the requirements can be changed at anytime.  Contractor personnel sufficient to meet any increased obligations will be required to remain.  

Under existing DoD guidance, certain services are identified in the contract statement of work as essential.  In the event of a non-mandatory evacuation, personnel not performing those services could be evacuated.  Under the concept of the proposed clause, all contract performance would be required to continue, as well as any increased performance directed by Combatant Commander.  In effect, all performance would become essential and the employer could not control the evacuation of personnel.    

Recommend inserting “essential” between “meet” and “contractual” in the final sentence.

(m) Insurance. The Contractor is responsible for all issues dealing with exclusions contained in an employee's personal insurance policies that may be provided through its compensation 

package as negotiated with that employee
This is inconsistent with statutory provisions of Defense Base Act and War Hazards Compensation Act.  As previously recommended, we request each of the clauses implementing these statutes be identified for mandatory inclusion in contracts covered by this clause. 

Recommend removal of this paragraph and inclusion of existing DFARS clauses that address workmen’s’ compensation and war hazards compensation.  

(n) Processing and departure points. The Contractor and its employees will use a Government, contractor, or military unit 

processing and point of departure and transportation mode as directed by the Contracting Officer or the Contracting Officer's representative.
(n) Who pays for transportation to and from the processing site?  Per diem?  Processing/training costs?  Also, need to indicate that the Government shall provide all required personal identification tags, emergency notification cards, DD FM 489 (Geneva Convention Cards), and authorizations for Government-provided in-country support.  

Recommend language that indicates that:

· before deployment of contractor mission essential (ME) personnel, the government shall issue said ME personnel Uniformed Services Geneva Convention cards designating them as “civilians accompanying the force”.

· Before deployment of contractor ME personnel, the government shall notify those personnel of all specific policies and requirements for personnel operating within the theater of deployment, such as NBC training and equipment, weapons training, prohibited activities, local customs and courtesies, vehicle licensing, governing SOFA provisions, and international agreements.  

NOTE: This language comes from Joint Publication 4-0, Doctrine for Logistics Support of Joint Operations, Chapter V, Contractors in Theater dated 6 Apr 2000, paragraph. 11.  



252.222-70XX (o)  

 Purchase of scarce commodities. If the Combatant Commander has established an organization for an area of operations whose function is to determine that certain items are scarce commodities, the Contractor shall obtain the approval of that organization prior to procuring the item(s).
Where the contractor is denied the opportunity to acquire “scarce” items required for the performance of the contract, any impact on performance shall be considered excusable and an equitable adjustment to the contract shall be negotiated, as appropriate.

252.222-70XX(p)(3) & 252.222-70XX(q)(2)

The Contractor may submit a request for equitable adjustment for any additional effort required or any loss of contractor-owned equipment occasioned by such direction.
Because the Contractor should not be put in the position of determining whether a commander giving direction has appropriate authority to give direction, should add to both clauses the following language:

The Contracting Officer will approve such request for equitable adjustment except in instances of fraud, falsehood, or willful misconduct on the part of the Contractor


Add new paragraph (r):  Unexpected Costs.  If the contractor incurs unexpected costs beyond the reasonable control of the contractor to perform in a theater of operations, the contractor may submit a request for equitable adjustment to the contracting officer. The contractor shall furnish data to the contracting officer to substantiate an adjustment to the contract.
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