July 25, 2005

Ms. Amy Williams

Defense Regulations Council

OUSD (AT&L) DPAP (DAR), IMD 3C132

3062 Defense Department, The Pentagon

Washington, DC  20301-3062


RE:  DFARS Case 2005—D003
Dear Ms. Williams:

AMT-The Association For Manufacturing Technology, which represents 350 small- and medium-sized manufacturing technology companies employing approximately 35,000 workers throughout the United States, respectfully submits the following comment to the Department of Defense regarding its draft interim rule implementing Section 822 of the National Defense Authorization Act for Fiscal Year 2004.  Section 822 requires an incentive program for contractors purchasing capital assets in the United States.

As you may remember, in 1986 President Ronald Reagan recognized the critical role that machine tools play in the United States defense industrial base when he initiated negotiations with the Governments of Taiwan and Japan to limit the importation into the United States of six categories of machine tools on the basis of national security.  Those negotiations (which I personally led as the Assistant Secretary of Commerce for Trade Administration) were ultimately successful, and the United States Government entered into a voluntary restraint arrangement with Taiwan and Japan to limit machine tool importation for a period of five years (subsequently extended for two additional years).  
Machine tools were important then, and they are important now to the health of our nation’s defense industrial base and our ability to mobilize quickly and effectively in the event of a national emergency.  That is why AMT was encouraged by the Section 822 provision drafted by House Armed Services Committee Chairman Duncan Hunter which was included by Congress as an incentive program into the FY2004 National Defense Authorization Act.  AMT appreciates the Defense Department’s efforts to put the Act’s language into effect through the language of the interim regulation.  However, there is room for improvement and clarification if the intent of 
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Congress is to be carried out to the fullest extent.  AMT would make the following comments in that spirit:

The draft interim regulation’s language which calls on contractors to “consider” U.S. manufactured capital assets “when it is pertinent to the best value determination” is vague to the point of being meaningless as guidance for any defense contractor, or, indeed, for any DoD contract evaluator attempting to decide whether there should be any advantage given to the purchase of a U.S.-made machine tool for use in a defense contract.  
According to his public statements on the subject, Chairman Hunter had some sort of formal U.S.-made machine tool purchase incentive program in mind when he drafted the Section 822 provision on the subject.  Such a system would include, but not be limited to, objective, quantifiable credit, or points, to be assigned to any defense contractor who made the decision to purchase and use U.S.-made machine tools in furtherance of a defense contract.  Section 822 was not intended to be an afterthought for defense contractors who think that U.S.-made machine tools are “pertinent to the best value determination.”  Rather, Chairman Hunter drafted Section 822 and Congress included Section 822 in the final Conference Report on the FY2004 National Defense Authorization Act in order to create an incentive for the purchase of U.S.-made machine tools.  Your language would not do that and, hence, ought to be revised to reflect the intent of Congress.
Although it would not create the incentive program called for in the previous paragraph, one alternative approach to the current language of the regulation would be to delete the specific phrase “when it is pertinent to the” from the regulation.  That would leave the admonition to “consider the purchase and use of capital assets (including machine tools) manufactured in the United States” without limiting that consideration by “best value determination.”  Rather, it would become another part of that best value determination.  There was never any discussion of “best value determination” during the Congressional consideration of Section 822, and, therefore, it is not appropriate as a limitation on the consideration of the purchase and use of U.S.-made machine tools.

AMT appreciates your consideration of the above comments and hopes that they will be helpful to the final drafting the regulation to implement Section 822 of the FY2004 National Defense Authorization Act.




Sincerely yours,
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Dr. Paul Freedenberg




Vice President-Government Relations

