

June 25, 2002
Ms. Amy Williams
Defense Acquisition Regulations Council
U.S. Department of Defense
OUSD (AT&L) DP (DAR)

IMD 3C132

3062 Defense Pentagon
Washington, DC 20301

Re:  Federal Acquisition Regulation Supplement (DFARS) Case 2002-D002; Codification and Modification of Berry Amendment 

            67 Fed. Reg. 20697 (April 26, 2002)

Docket ID:  fr26ap02-22                        
The following comments are submitted to the above referenced docket by the American Bakers Association (ABA).  The ABA is the national trade association representing the wholesale baking industry.  ABA's membership consists of approximately 300 bakers and bakery suppliers who together are responsible for the manufacture of approximately 80 percent of the bakery goods sold in the United States. 
ABA strongly supports the Department of Defense’s (DOD) interim rule and the codification of the Berry Amendment, which includes an exception to the domestic source requirement as it applies to foods and food components regardless of where they were grown or produced for foods manufactured or processed in the United States.  This issue is of great interest to the wholesale baking industry.  

The long-standing Berry Amendment was a pre-World War II restriction on the purchase by DoD of foods and other goods that were not made in the United States.  For many years the Berry Amendment was newly enacted in each Defense appropriations act , and was to be found in a note accompanying 10 U.S.C. § 2241.

When Congress codified and changed the Berry Amendment late in 2001, the fiscal year 2002 DoD appropriations legislation essentially took the substance of the Berry Amendment and moved it into a separate provision, Title 10 of the United States Code, Section 2533a.  The law became effective on the date of enactment, i.e., December 28, 2001.  (See Act Dec. 28, 2001, P.L. 107-107, Div. A, Title VIII, Subtitle D, § 832(b)(1), 115 Stat. 1190).
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Section 2533a contains several exceptions to the general  “Buy American” rule, and one of them applies to foods.  Subsection (f) permits DOD to procure "foods manufactured or processed in the United States."  Id. § 2533a(f).  Any article or item of food that is manufactured or processed in the United States is thus exempt from the general rule described above and may be procured by DOD, even if it contains ingredients obtained from non-U.S. sources.  Accordingly, food distributors supplying product to DOD do not need warranties from food manufacturers regarding the national origin of the ingredients in foods that were processed or manufactured in the U.S. as was required in the past.  
ABA applauds DOD’s efforts to clarify and update the language that applies to food and food components.  The previous interpretation of the regulation was confusing and burdensome to the wholesale baking industry which relies on a wide variety of food ingredients that are not always available through a domestic resource when industry produces and manufactures its products. The previous language also limited the variety of bakery products that could be offered for DOD contracts.  ABA strongly believes that DOD’s interim final rule accurately reflects the intent of Section 832,  Public Law 107-107, the National Defense Authorization Act of Fiscal Year 2002.
Additionally, I have enclosed a copy of ABA’s response to the April 2002 Questionnaire for Subsistance Product Suppliers to DOD regarding Berry Amendment Compliance Issues.  As you are aware, the Logistics Management Institute (LMI) was retained by the Defense Supply Center, Philadelphia (DSCP) to conduct a survey to research issues related to the “Berry Amendment” as it applied to food prior to the recent codification. ABA’s detailed comments reflect the wholesale baking industry’s position on the previous Berry Amendment restrictions and its impact on the industry.  

Again, ABA strongly urges DOD to expeditiously finalize the interim rule granting an exception to foods and food components from the domestic sourcing requirement.  ABA appreciates this opportunity to comment on this interim rule which is of great interest to the wholesale baking industry. 






Respectfully submitted,







Lee Sanders 
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