NAVICP Comments to DFARS Interim rule 2003-D109, Consolidation of Contract Requirements

1)  DEFINITION:  The definition of a consolidation of contract requirements conflicts with the requirements surrounding consolidation of contract requirements.  Specifically the definition speaks to a solicitation of offers but the requirement to perform market research, consider alternatives, and justify the consolidation logically would occur prior to solicitation.  A suggested re-wording of the definition is provided below:

‘Consolidation of contract requirements’ means the combination of two or more requirements of a department, agency, or activity, for supplies or services that previously have been provided to, or performed for, that department, agency, or activity under two or more separate contracts, for the purpose of soliciting offers for a single contract or a multiple award contract if the prior separate contracts, individually, were lower in cost than the total anticipated cost of the consolidated contract.

2)  MARKET RESEARCH:  Just as the market research requirements for contract bundling are appropriately specified at FAR 10.001(a)(3)(vii), the market research requirements for consolidation of contract requirements should be included in DFARS Subpart 210.001.

3)  OVERLAP/DUPLICATION OF OTHER RULES:  Although the interim rule claims not to duplicate, overlap, or conflict with other rules and is considered to be distinct from bundling, there is overlap between the interim rule on contract consolidation and the rules on bundling.  While generally the overlap between bundling and consolidation of requirements is negligible at dollar values below $5,000,000.00, when an acquisition that meets both the definition of a consolidated requirement and a bundled requirement will exceed $5,000,000, the content of the determination that contract consolidation and bundling are necessary and justified contain overlapping/duplicative requirements. (They are even more so when substantial bundling is involved).  Portions of the FAR requirements for justifying bundling and of the DFARS requirements for justifying contract consolidation are provided on the next pages with emphasis (bold font in color) on the duplicative/overlapping requirements.  Bundling that is justified pursuant to the stated criteria will be documented with all of the requirements necessary for justifying contract consolidation, except for the specific requirement to address alternative strategies;  and substantial bundling that is justified pursuant to the stated criteria will be documented with all of the requirements necessary for justifying contract consolidation.  The notable difference is in the approval requirements for these duplicative justifications. Except when cost benefits do not meet the specified values, the contracting officer approves bundling; however, contract consolidations in excess of $5,000,000.00 require SPE approval.  Based on this duplication, it is recommended that the interim rule be revised to remove the requirement for justifying contract consolidation when a proposed acquisition meets both definitions of contract consolidation and bundling, and bundling has already been documented and determined to be necessary and justified.

4)  SOLE SOURCE REQUIREMENTS:  The requirements imposed by the interim rule will serve no purpose nor offer any benefit in cases of consolidated sole source requirements that are properly justified and approved in accordance with FAR Subpart 6.3.  Recommend that consolidations of requirements that are, and have historically been, sole source be excluded from the requirement to justify contract consolidation as necessary.

5)  SMALL BUSINESS REVIEWS:  Since no documentation requirements exist for contract consolidations valued at less than $5,000,000.00, recommend that this threshold be inserted in DFARS 219.201(d)(11), otherwise compliance with the interim rule will be difficult.

 FAR 7.107 – Additional Requirements for Acquisitions Involving Bundling.

(a) Bundling may provide substantial benefits to the Government. However, because of the potential impact on small business participation, the head of the agency must conduct market research to determine whether bundling is necessary and justified (15 U.S.C. 644(e)(2)). Market research may indicate that bundling is necessary and justified if an agency or the Government would derive measurably substantial benefits (see 10.001(a)(2)(iv) and (a)(3)(vi)).

(b) Measurably substantial benefits may include, individually or in any combination or aggregate, cost savings or price reduction, quality improvements that will save time or improve or enhance performance or efficiency, reduction in acquisition cycle times, better terms and conditions, and any other benefits. The agency must quantify the identified benefits and explain how their impact would be measurably substantial. Except as provided in paragraph (d) of this section, the agency may determine bundling to be necessary and justified if, as compared tot he benefits that it would derive from contracting to meet those requirements if not bundled, it would derive measurably substantial benefits equivalent to – 

(1) Ten percent of the estimated contract or order value (including option) if the value is $75 million or less; or 

(2) Five percent of the estimated contract or order value (including options) or $7.5 million, whichever is greater, if the value exceeds $75 million.

(c) Without power of delegation, the service acquisition executive for the military departments, the Under Secretary of Defense for Acquisition, Technology and Logistics for the defense agencies, or the Deputy Secretary or equivalent for the civilian agencies may determine that bundling is necessary and justified when—

(1) The expected benefits do not meet the thresholds in paragraphs (b)(1) and (b)(2) of this section but are critical to the agency’s mission success; and

(2) The acquisition strategy provides for maximum practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs alone is not sufficient justification for bundling unless the cost savings are expected to be at least 10 percent of the estimated contract or order value (including options) of the bundled requirements.

(e) Substantial bundling is any bundling that results in a contract or order that meets the dollar amounts specified in 7.104(d)(2). When the proposed acquisition strategy involves substantial bundling, the acquisition strategy must additionally--

(1) Identify the specific benefits anticipated to be derived from bundling;

(2) Include an assessment of the specific impediments to participation by small business concerns as contractors that result from bundling;

(3) Specify actions designed to maximize small business participation as contractors, including provisions that encourage small business teaming;

(4) Specify actions designed to maximize small business participation as subcontractors (including suppliers) at any tier under the contract, or order, that may be awarded to meet the requirements; 

(5) Include a specific determination that the anticipated benefits of the proposed bundled contract or order justify its use; and 

(6) Identify alternative strategies that would reduce or minimize the scope of the bundling, and the rationale for not choosing those alternatives.

(f) The contracting officer must justify bundling in acquisition strategy documentation.

(g) In assessing whether cost savings would be achieved through bundling, the contracting officer must consider the cost that has been charged or, where data is available, could be charged by small business concerns for the same or similar work.

DFARS 207.170-3 Policy and procedures.
(a) Agencies shall not consolidate contract requirements with a total value exceeding $5,000,000 unless the acquisition strategy includes—
(1) The results of market research;
(2) Identification of any alternative contracting approaches that would involve a lesser degree of consolidation; and
(3) A determination by the senior procurement executive that the consolidation is necessary and justified. 
(i) Market research may indicate that consolidation of contract requirements is necessary and justified if the benefits of the acquisition strategy substantially exceed the benefits of each of the possible alternative contracting approaches. Benefits include costs and, regardless of whether quantifiable in dollar amounts—
(A) Quality;
(B) Acquisition cycle;
(C) Terms and conditions; and
(D) Any other benefit.
(ii) Savings in administrative or personnel costs alone do not constitute a sufficient justification for a consolidation of contract requirements unless the total amount of the cost savings is expected to be substantial in relation to the total cost of the procurement.
(b) Include the determination made in accordance with paragraph (a)(3) of this section in the contract file.
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Requirement AB is subject to requirements of DFARS 207.170. Follow the dotted arrow to see if it is also a bundled contract. 
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