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October 12, 2005

Defense Acquisition Regulations Council

Attn: Ms. Amy Williams

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, D.C.   20301-3062

Subject.
Comments to Proposed Rule, 70 FR 39976, DFAR Supplement

Export-Controlled Information and Technology - DFARS Case 2004-D010
This letter is being sent on behalf of the FluorAMEC LLC to address the proposed export control rule described above.  As a major U.S. Department of Defense contractor supporting the IraQ reconstruction effort, the FluorAMEC LLC appreciates the opportunity to submit comments on this proposed rule.   While we believe that the rule will help strengthen education and compliance with export control requirements, there are some recommended adjustments to the proposed rule that are submitted for your consideration.  We offer the following comments and suggestions:

1.  Remove the specific requirements of the Export Compliance Program.  We suggest that the rule require submittal and approval of an Export Compliance Program but suggest leaving the elements of the plan up to the contracting parties.  We suggest that instead of calling out specific requirements, the elements found in sections (d)(1), (d)(2), (e)(1) and (e)(2) of the proposed contract clause remain in the rule as examples of common elements of compliance plans.    

A compliance plan allows tailoring to the individual circumstances of the contract without driving up costs to the Government.  For example, if a single engineer had to verify compatibility with a piece of equipment and that information was export controlled, if that individual was trained and authorized to view the information it would be excessive to impose the badging control and training requirements on the contract and/or the company.  A compliance plan would allow the contracting officer and the company the flexibility to assure the appropriate level of protection without imposing unnecessary cost or bureaucracy.

2. Require the Contracting Office to specify export items.  We recommend that the clause be voided if the contracting officer fails to identify with specificity the export-controlled information and technology.  If there is no incentive for the contracting officer to be specific, we worry that the clause will be routinely included with nothing but the vague assertion that export controlled information or technology may be encountered in performing the contract.  If this happens, the government would be bearing the cost of unnecessary compliance programs.  It would be added cost with no commensurate benefit.  The risks related to implementing our suggestion are low, as the export requirements remain enforceable law, regardless of the contract clause. 

Very truly yours,

FluorAMEC LLC

Michael F. Brainard

Chairman, Ethics and Compliance Executive Committee 
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