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The Coalition for Government Procurement is pleased to have the opportunity to comment on the proposed rule implementing Section 811 (DOD Authorization Act, 2002), and Section 819 (DOD Authorization Act, 2003).  The Coalition has more than a passing interest in this matter given the fact that it was involved in discussions coincident to both Sections being included in the respective pieces of legislation.

The Coalition is a multi-industry association of over 330 companies selling commercial services and products to the federal government.  Our association is comprised of firms of all sizes, with small businesses being the single largest group of Coalition members.  Collectively, Coalition members account for approximately half of the commercial item sales made to the federal government each year and over 70% of the sales made through the General Services Administration’s Multiple Award Schedules program.  The Coalition has worked with government decision-makers for nearly 25 years to ensure a common sense procurement environment.

208.601-70  Definitions.

    As used in this subpart--

    Competitive procedures includes the procedures in FAR 6.102, the 

set-aside procedures in FAR subpart 19.5, and competition conducted in 

accordance with FAR part 13.

    Market research means obtaining specific information about the 

price, quality, and time of delivery of products available in the 

private sector and may include techniques described in FAR 

10.002(b)(2).

The Coalition supports the proposed Definitions with the following caveat.  The subpart does not make specific reference to the use of “multiple award schedule contracts” as a legitimate competitive procedure.  We recognize it is given weight in referencing existing FAR 6.102, but we recommend greater consideration be given to providing emphasis on this point.  One of the major reasons for enacting Section 819 was because FPI purposely and mistakenly misconstrued the meaning of “competitive procedure” as a full and complete advertised solicitation and not a multiple award schedule contract under Section 811.  The language in this rule must be clear and concise on this and other matters to avoid any subterfuge that FPI will almost certainly undertake in an attempt to undermine the law.

208.602  Policy.

    (a)(i) Before purchasing a product listed in the FPI Schedule, 

conduct market research to determine whether the FPI product is 

comparable to products available from the private sector that best meet 

the Government's needs in terms of price, quality, and time of delivery 

(10 U.S.C. 2410n). This is a unilateral determination made at the 

discretion of the contracting officer. The procedures of FAR 8.605 do 

not apply.

    (ii) Prepare a written determination that includes supporting 

rationale explaining the assessment of price, quality, and time of 

delivery, based on the results of market research comparing FPI 

products to those available from the private sector.

    (iii) If the FPI product is comparable, follow the policy at FAR 

8.602(a).

    (iv) If the FPI product is not comparable in one or more of the 

areas of price, quality, and time of delivery--
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    (A) Acquire the product using--

    (1) Competitive procedures; or

    (2) The fair opportunity procedures in FAR 16.505, if placing an 

order under a multiple award task or delivery order contract;

    (B) Include FPI in the solicitation process and consider a timely 

offer from FPI for award in accordance with the requirements and 

evaluation factors in the solicitation, including solicitations issued 

using small business set-aside procedures; and

    (C) When using a multiple award schedule issued under the 

procedures of FAR subpart 8.4--

    (1) Establish and communicate to FPI the requirements and 

evaluation factors that will be used as the basis for selecting a 

source, so that an offer from FPI can be evaluated on the same basis as 

the schedule holder; and

    (2) Consider a timely offer from FPI.

The Coalition’s comments with respect to “Policy” are as follows:

1)  The Coalition strongly supports the emphasis and directness of the proposed sentence:  “This is a unilateral determination made at the discretion of the contracting officer”.  The Coalition believes this sentence provides precisely the type and kind of direction that contracting officers have needed in order to meet the intent of Section 811 and to counter the misinformation and “scare tactics” often employed by FPI.  Likewise, we support the inclusion of the sentence:  “The procedures of FAR 8.605 do not apply” in the subpart.  Again, we believe that this sentence provides the kind of direct and unambiguous statement of purpose and intent that is required under the circumstances.

2)  The Coalition does not support the inclusion of language requiring contracting officers to “prepare a written determination that includes supporting rationale explaining the assessment of price, quality, and time of delivery, based on the results of market research comparing FPI products to those available from the private sector”.  The Coalition objects to this requirement based on the learned understanding that FPI can and will use this provision to intimidate contracting officers even though their research and comparability determinations might be more than valid and more than adequate to qualify a purchase from a private sector contractor.  One should not underestimate the coerciveness of FPI or it’s ability to employ the halo or aura of its connection with the Department of Justice to cool outsourcing to the private sector.  We believe the requirement of a written determination will have the overall effect of placing a wet blanket or a total freeze on the purposes of Sections 811 and 819 and the intent of Congress to remove the yoke of FPI on the Department of Defense.

Furthermore, the proposal, as written, appears to the Coalition to require a “written determination” involving all three factors:  price, quality, and time of delivery - while comparability or non-comparability can be established when as few as one of those factors is evident one way or the other.  As a result, the proposal to provide a “written determination” involving all factors connected to the determination appears to be out of sync and in conflict with the need for only one factor to be sufficient enough to tip the purchase to the private sector.  We believe this argues for a total rethinking of the need for a “written determination”.  The rule cannot simultaneously give discretion to warranted government contracting officers and then institute requirements that have the net effect of taking away that discretion.  FPI will use any written determination to hoist contracting officers on their own petard.   It is the Coalition’s position that warranted contracting officers have the ability to make written or unwritten comparability determinations at their discretion given the prevailing circumstances surrounding each procurement.  That discretion should be unfettered.

3)  The Coalition believes the proposed language requiring DOD contracting officers to “Establish and communicate to FPI the requirements and evaluation factors that will be used as the basis for selecting a source, so that an offer from FPI can be evaluated on the same basis as the schedule holder” to be not only excessive but too solicitous of FPI in relation to the contracting officers responsibilities to private sector contractors.  Section 811 simply states: “the Secretary shall consider a timely offer from Federal Prison Industries for award in accordance with the specifications and evaluation factors specified in the solicitation”.    Section 819 simply states: “the Secretary shall consider a timely offer from Federal Prison Industries”.  In summary, we believe the language in this particular proposed provision 208.602 (C)(1) to be over the top in relation to the intent of both Sections 811 and 819.  The Coalition recommends the provision be removed in order to conform more closely with the intent of Congress to put private sector contractors on more equal footing as FPI products and services. We also recommend it be removed to prevent the creation of still another loophole that FPI would surely exploit.  Congress intended that Sections 811 and 819 effectively end FPI’s mandatory source status within the Department of Defense.  This portion of the proposed rule, however, acts as if that preference remains intact.  It does not, and such status ought not be restored via regulation.

We recommend 208.602(C)(2), which states: “Consider a timely offer from FPI” remain.  This is not only sufficient but it carries the intent of Congress more succinctly and pointedly.

208.606  Exceptions.

    For DoD, FPI clearances also are not required when the contracting 

officer makes a determination that the FPI product is not comparable to 

products available from the private sector that best meet the 

Government's needs in terms of price, quality, and time of delivery, 

and the procedures at 208.602(a)(iv) are used.

    4. Sections 208.670 and 208.671 are added to read as follows:

The Coalition concurs with and supports the proposed language regarding clearances.  Because Section 811 was silent on this issue, FPI took advantage of the lack of guidance and routinely referred DOD contracting officer’s comparability determinations favoring private sector products to the “Waiver Review Panel” within the Department of Justice.  In most, if not all cases where and when this occurred, determinations were overthrown and waivers disallowed.  Section 819 was enacted to close that loophole and to emphasize the autonomy of contracting officers to the make the determinations without regard to waivers, clearances, reviews or other obstacles unintended by the Congress.  
208.670  Performance as a subcontractor.

    Do not require a contractor, or subcontractor at any tier, to use 

FPI as a subcontractor for performance of a contract by any means, 

including means such as--

    (a) A solicitation provision requiring a potential contractor to 

offer to make use of FPI products or services;

    (b) A contract specification requiring the contractor to use 

specific products or services (or classes of products or services) 

offered by FPI; or

    (c) Any contract modification directing the use of FPI products or 

services.

The Coalition supports the inclusion and wording of this proposed provision.  It clearly and adequately follows the meaning and phrasing of the text of Section 819.

208.671  Protection of classified and sensitive information.

    Do not enter into any contract with FPI that allows an inmate 

worker access to any--

    (a) Classified data;

    (b) Geographic data regarding the location of--

    (1) Surface and subsurface infrastructure providing communications 

or water or electrical power distribution;

    (2) Pipelines for the distribution of natural gas, bulk petroleum 

products, or other commodities; or

    (3) Other utilities; or

    (c) Personal or financial information about any individual private 

citizen, including information relating to such person's real property 

however described, without the prior consent of the individual.

The Coalition has no comments or recommendations with respect to this proposed provision.  We note that it follows the text and intent of Section 819 accurately and completely.

PART 219--SMALL BUSINESS PROGRAMS

    5. Section 219.502-70 is added to read as follows:

219.502-70  Inclusion of Federal Prison Industries, Inc.

    When using competitive procedures in accordance with 

208.602(a)(iv), include Federal Prison Industries, Inc. (FPI), in the 

solicitation process and consider a timely offer from FPI.

    6. Section 219.508 is added to read as follows:

219.508  Solicitation provisions and contract clauses.

    (c) Use the clause at FAR 52.219-6, Notice of Total Small Business 

Set-Aside, with 252.219-70XX, Alternate A, when the procedures of 

208.602(a)(iv) apply to the acquisition.

    (d) Use the clause at FAR 52.219-7, Notice of Partial Small 

Business Set-Aside, with 252.219-70YY, Alternate A, when the procedures 

of 208.602(a)(iv) apply to the acquisition.

PART 252--SOLICITATION PROVISIONS AND CONTRACT CLAUSES

    7. Sections 252.219-70XX and 252.219-70YY are added to read as 

follows:

252.219-70XX  Alternate A.

Alternate A (XXX 2003)

    As prescribed in 219.508(c), substitute the following paragraph 

(b) for paragraph (b) of the clause at FAR 52.219-6:

    (b) General. (1) Offers are solicited only from small business 

concerns and Federal Prison Industries, Inc. (FPI). Offers received 

from concerns that are not small business concerns or FPI shall be 

considered nonresponsive and will be rejected.

    (2) Any award resulting from this solicitation will be made to 

either a small business concern or FPI.

252.219-70YY  Alternate A.

Alternate A (XXX 2003)

    As prescribed in 219.508(d), add the following paragraph (d) to the 

clause at FAR 52.219-7:

(d) Notwithstanding paragraph (b) of this clause, offers will be 

solicited and considered from Federal Prison Industries, Inc., for 

both the set-aside and non-set-aside portion of this requirement.

It is our understanding that the purpose of this proposed subpart is to allow DOD the option of restricting competition to small business or creating either a full or partial small business set aside award for the requirement when FPI products are determined to be comparable.  Similarly, it is our understanding that DOD has included this proposal for the purpose of promoting and including, when possible, greater small business participation in DOD’s acquisition process.  

The Coalition does not object to the inclusion of this proposed subpart pertaining to small business set asides and small business participation.  It is important to point out, however, that neither Section 811 nor Section 819 contain any reference, whatsoever, to small business participation or small business set asides with respect to FPI.  In many respects, this provision has been proposed without any legislative authority.  Nevertheless, the Coalition believes the proposed provision is in keeping with the overall intent of both Sections 811 and 819 to provide balance and level the playing field between FPI and the private sector.

The proposed provision also has the effect of underscoring the extent and the degree of autonomy both Sections provided DOD to determine its needs, irrespective of FPI’s mandatory source status.  As such, we believe it strengthens the points made elsewhere in these comments on the need for maximum contracting officer autonomy if the true extent of Congressional intent is to be realized. 

We appreciate the opportunity to submit these comments and look forward to working with you on this issue.

Sincerely yours,

Edward L. Allen

Executive Vice President

