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Defense Acquisition Regulations Council                                             October 23, 2001

Attn:  Mr. Rick Layser

OUSD (AT&L) DP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC  20301-3062

Re:
DFARS Case 2000-D014

Dear Mr. Layser:

The Department of Defense (“DOD”) published a Notice of Proposed Rulemaking on September 11, 2001, 66 Fed. Reg. 47153, in which it proposed to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to specify that the requirements for use of U.S. flag vessels in the transportation of supplies by sea apply to contracts at or below the simplified acquisition threshold as well as those that exceed the simplified acquisition threshold.  DFARS case 2000-D014 concerns the application of the Cargo Preference Laws to DOD contracts and subcontracts. 

The central purpose of the Cargo Preference Laws is to develop a U.S. flag merchant marine capable of carrying a substantial portion of the nation's export and import commerce and of meeting the U.S. defense needs in times of war and national emergency.  This is accomplished by requiring that a base of Government-impelled cargoes be carried on U.S. flag vessels, which provides a significant "basis" for their continued viability.  Thus, the Military Cargo Preference Act of 1904 (“1904 Act”), 10 U.S.C. '2631, requires that 100 percent of the supplies purchased for the military be transported on U.S. flag vessels. 

Under the current regulations contained in the DFARS, contractors are only required to apply the Cargo Preference Laws to contracts and subcontracts above the simplified acquisition threshold.  See, 48 C.F.R. §252.247-7023(h)(1).  The proposed rule amends 48 C.F.R. §252.247-7023 to require that the Cargo Preference Laws be applied to all contracts and subcontracts regardless of the value of the contract.  The Maritime Administration supports the proposal of the DOD and the Defense Acquisition Regulations Council to eliminate the present exemption from the Cargo Preference Laws for contracts and subcontracts at or below the simplified acquisition threshold.  [image: image3.wmf][image: image4.wmf]The closing of this loophole would help to shore up the cargo preference regulations to ensure that they comport with the Congressional intent that the Cargo Preference Laws provide a base of cargo to support a viable merchant marine capable of maintaining America’s national interests at home and abroad.  

However, as proposed, the rule makes much broader changes to the regulations that weaken the effectiveness of the Cargo Preference Laws by eliminating:  (1) the oversight of the Government Contracting Officer; (2) the responsibility of offerors and contractors under DOD solicitations and contracts to make vital representations to the Contracting Officer regarding the use of ocean transportation; and (3) the ability of the Government Contracting Officer to take action where the contractor fails to comply with the statutory requirement to use U.S. flag vessels.   

The proposed rule eliminates the following provisions under the DFARS: 

(1) the requirement for  the Government Contracting Officer to ascertain whether ocean transportation will be required under a contract (48 C.F.R. §247.572-1(c)); 

(2) the requirement for an Offeror to demonstrate that it is cognizant of the statutory requirements under the Cargo Preference Laws and to affirm whether ocean transportation will be required when submitting an offeror (48 C.F.R. §247.573(b)(4) and 48 C.F.R. §252.247-7023 – Alternate III);

(3) the requirement for a contractor to represent that  it has complied with the requirement to use U.S. flag vessels for any required ocean transportation when submitting its final invoice for contracts or subcontracts that do not exceed the simplified acquisition threshold (§252.247-7023 – Alternate III); and

(4) the ability of the Government Contracting Officer to make equitable adjustments to a contract that does not exceed the simplified acquisition threshold where the Contractor has not complied with the U.S. flag ocean transportation requirements (§252.247-7023 – Alternate III).  

The summary and background of the proposed rule characterize its purpose as amending the regulations to ensure that the Cargo Preference Laws apply not only to contracts that exceed the simplified acquisition threshold, but also to those that are at or below the simplified acquisition threshold.  However, as noted above, the proposed amendments go much farther and would undermine the effectiveness of the regulations implementing the Cargo Preference Laws.  Accordingly, we object to several provisions of the proposed rule for the reasons outlined below.  

First, the proposed rule would delete 48 C.F.R. §247.572-1(c), which states:

(c)  The contracting officer must ask each offeror whether it will transport supplies by sea if awarded the contract (see 247.573(a))).  Even if the successful offeror responds that it does not anticipate sea transport of supplies, it may discover during contract performance that ocean transportation is required.  In that event, the 1904 Act will apply to the contract, and the contractor must –

(1)  Notify the Government that it now intends to use ocean transportation;

(2)  Use U.S. flag vessels unless certain conditions exist (see 247.571(a)); and

(3)  Comply with the other requirements of the clause 252.247-7023, Transportation of Supplies by Sea.  

Subsection 247.572-1(c) ensures that the Government Contracting Officer canvasses offerors to be certain that they are aware of the Cargo Preference Laws and that they have taken the requirement to use U.S. flag vessels into consideration in preparing the offer.  This is an important aspect of the cargo preference regulations because it is much easier to ensure compliance with the Cargo Preference Laws on the front end of a transaction as opposed to forcing a party to dismantle transportation arrangements at a later date, or worse yet, to obtaining satisfactory restitution after that cargo has already been transported on a foreign-flag vessel.  

In addition, this provision puts the offeror/contractor on notice that it must comply with Cargo Preference Laws and that it can not circumvent the requirement to use U.S. flag vessels by deciding after the contract has been awarded that ocean transportation of supplies will be required.  Absent this provision in the regulations, contractors would be able to game the system to avoid the requirement to use U.S. flag vessels and would not be required to notify the Government of a change in the transportation requirements of a contract.   

Subsection 247.572-1(c) applies to all contracts and subcontracts and is not limited in any way by the simplified acquisition threshold.  The elimination of this provision would decrease the oversight of compliance with the Cargo Preference Laws by the Government Contracting Officer and would allow offerors and contractors to circumvent the statutory requirements of the Cargo Preference Act, particularly where the contractor decides to use ocean transportation after the parties have entered into a contract.  This proposal would clearly have a deleterious impact on the implementation of the Cargo Preference Laws, and no supporting rationale, or explanation is provided in the proposed rule to warrant the removal of the provision from the regulations.  Therefore, we recommend that the provision be maintained in the regulations.  

Secondly, the proposed rule prescribes an alternate version of the clause at 48 C.F.R. §247.252-7023 for contracts and subcontracts that are at or below the simplified acquisition threshold.  The proposed alternate clause, designated Alternate III, deletes the following Contractor requirements and Government rights under the clause:

1) The requirement under 48 C.F.R. §252.247-7023(f) that a Contractor provide a representation with its final invoice indicating that that to the best of its knowledge U.S. flag vessels were used if ocean transportation was required or that it obtained the required waiver from the Contracting Officer if a foreign-flag vessel was used; and

2) The requirement under 48 C.F.R. §252.247-7023(g) that the Government reject and return the invoice to the Contractor if the required representation regarding the use of ocean transportation is not made and the right of the Contracting Officer to equitably adjust the contract based on the unauthorized use. 

The deletion of the requirement for the Contractor to provide a certification that it has complied with the U.S. flag ocean transportation requirements will inhibit the ability of the Contracting Officer to readily ascertain whether these requirements have been satisfied.  The purpose of the proposed rule is to restore the availability of potential cargoes that make up a base of cargoes for U.S. flag vessels.  The representation by the contractor ensures that the contractor is fully aware of its statutory responsibilities regarding the application of the Cargo Preference Laws under contracts with the Department of Defense.  Dropping the requirement that the Contractor make an affirmative representation regarding its knowledge of the extent to which U.S. flag vessels were used for any required ocean transportation diminishes the ability of the Contracting Officer to monitor compliance with the Cargo Preference Laws and diminishes the effectiveness of the clause.  More importantly, Alternate III removes the entitlement of the Contracting Officer to equitably adjust the contract for unauthorized use of foreign flag vessel(s), which is the only instant penalty available to the Contracting Officer if the Contractor fails to comply with the statutory requirement to use U.S. flag vessels when ocean transportation is required.  Accordingly, we strongly recommend that Alternate III under 48 C.F.R. §252.247-7023 and the requirement at 48 C.F. R. §247.573(b)(4) to use Alternate III be deleted from the proposed rule. 

Subsection 247.573(a)(2) exempts solicitations with an anticipated value at or below the simplified acquisition threshold from the requirement to include clause 48 C.F.R. §252.247-7022 in the solicitation.  The subject clause requires an Offeror to make a representation as to whether transportation by sea will be required for any of the supplies covered under the contract on which it is bidding. The rationale for maintaining this provision is similar to that provided above in regard to the deletion of 48 C.F.R. §247.572-1(c).  The mandated representation helps to ensure that an Offeror is cognizant of the U.S. flag requirement for the transportation of supplies by sea and that the Contracting Officer is aware of whether ocean transportation will or will not be required.  Elimination of this provision is likely to increase incidents of non-compliance with the Cargo Preference Laws and adversely impact the health of the U.S. flag merchant marine.  In order to facilitate compliance with the Cargo Preference Laws, Offers on all contracts and subcontracts, regardless of whether the contract or subcontract is above or below the simplified acquisition threshold, should include the representation required by 48 C.F.R. §252.247-7022 regarding the expected use of ocean transportation under the contract.  Therefore, we recommend that proposed 48 C.F.R. 247.573(a)(2) be deleted from the proposed rule.

In summary, we believe effective implementation of the Cargo Preference Laws dictates that contractors demonstrate at the time an offer is made that they are aware of the requirement to use U.S. flag vessels for any necessary ocean transportation.  It is difficult for Government Contracting Officers to monitor compliance with the Cargo Preference Laws if they are not able to determine at the beginning of a contract whether ocean transportation will be required.  Likewise, it is difficult for the Contracting Officer to determine whether a contractor has complied with the Cargo Preference Laws before payments are authorized under the contract if the contractor is not required to state whether ocean transportation was utilized and, if so, whether U.S. flag vessels were employed.  Finally, the Contracting Officer’s ability to ensure compliance with the Cargo Preference Laws is further compromised by the Government’s forfeiture of its only procedural means to force a contractor to make restitution through an equitable adjustment to the contract when it fails to comply with the statutory requirements.  

Thank you for this opportunity to comment on the proposed rule.  We appreciate and support the stated intent of the proposed amendments to apply the Cargo Preference Laws to contracts and subcontracts at or below the simplified acquisition thresholds.  However, we request that you consider our comments regarding the other proposed amendments and refrain from amending the regulations in a way that may adversely impact compliance with the Cargo Preference Laws, the health of the U.S. flag merchant marine, and thus the economic and defense security of our Nation.  If you have any questions regarding our comments, I can be reached at (202) 366-4610 or by facsimile at (202) 366-5522 or by email Tom.Harrelson@marad.dot..gov.    








Sincerely,








Thomas W. Harrelson

Director, Office of Cargo Preference
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