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Re
FMS Customer involvement; DFARS Case 2002-D005



Cc
Members of the MOU Attaché's Group



With reference to the DoD publication of the proposed amendments to the DFARS, to add policy regarding the participation of foreign military sales (FMS) customers in the development of contracts that DoD awards on their behalf, I would like to present the following comments and observations on behalf of the Netherlands.

First of all we welcome the formal introduction of customer participation in the contract development process. It is understood that amending DFARS Part 225.7304 "Source selection" effects the implementation of the customer participation.

Also the objective as stated in the summary of the proposal namely: "… to provide FMS customers with more visibility into the contract pricing and award process.", is well noted.

The proposed wording offers a basis for the introduction of the participation of the FMS customer in the contract development process.

Two initial general comments that could be made concern our observation that still a considerable number of issues is left to the discretion of the US authorities or the US contractor, which could result a relatively limited customer participation. 

Secondly it is not clear for the Netherlands whether the proposed changes apply to the complete process of establishing a LOA, or alternatively that this participation is limited to the phase after signature of the LOA.

The proposed changes to DFARS give also rise to the following, more specific, comments.

The wording of subpart (b)(3), i.e. the mentioning of a more general category after a specific subject might be confusing. We suggest therefor the following alternative wording.
Sub 225.7304 (b)(3): "Identify any special warranty provisions, pricing varieties or other requirements unique to the FMS customer".

This implies that all contract provisions could be potential subject for discussion.

The wording of the new subpart (c) should in no way exclude the right for foreign auditors to conduct their pre contract-award proposal audits. Of course as a result of the applicable professional rules for the auditors the integrity of contractor proprietary data is guaranteed.

It is proposed to change the wording of the subpart as follows: "Do not disclose …. or pricing data, that are identified by the contractor as being contractor proprietary information."

This identification should be done on reasonable grounds. The proposal establishes the situation that the information is (in principle) free to disclose, unless the contractor identifies it as contractor proprietary (on reasonable grounds). 

Subpart (d)(1) should be augmented with language that coerces the contracting officer to justify towards the FMS customer its decision to limit customer participation.

The following proposal is made: "The contract  ….  FMS customer, unless other FMS customers do not object.".

For the same reason it is proposed to change subpart (d) (2) as follows: "The contract includes unique US confidential information; or"

For consistency, we propose to change subpart (d)(3) as follows: "Identified contractor proprietary ….".  

The language of subpart (g) is understood; however we consider that a role for the customer should be foreseen in the selection process which generates the shortlist of suppliers to be invited for submitting a proposal.

With regard to subpart (h) we propose to change as follows: "If an FMS customer …. Provide sufficient information through inter alia price review reports by US authorities (DCMA) to demonstrate the reasonableness …."

The last proposal concerns the addition of the following new subpart:

"(i) Audit agencies from foreign customers should inter alia:

· be enabled to confer with cognisant audit authorities about results of audits;

· have access to Price Negotiation Memoranda (PNM) and/or Business Clearance Memoranda (BCM)."

The rationale for this proposal is to obtain insight during the LOA phase, which can serve later as reference.

Due to the complexity of the matter of subject proposals, we can imagine the necessity to complement these written comments with additional discussions. We therefore extend an invitation for further discussion on the subject.

Dirk Jan Habig

Defense Cooperation Attaché

Royal Netherlands Embassy 
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