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Subject: DFAR Case 2001-D017

To Whom It May Concern:


The subject FAR case is intended to address the widespread lack of competition (or lack of  formal documentation/justification for doing so, if appropriate) when competing  services under multiple award contracts.  This objective will not be accomplished by the rule's adoption for the reasons outlined below.  Instead, what is needed is a new contract type and an emphasis on commitment to planning rather than on planning itself (which planning is generally ephemeral).  Both of my recommendations combine, and offer superior results because they are simply more realistic in today's dynamically changing environment, and realism in turn enables commitment.

To understand how we should address the future, we first should look at the past and present:  

1.  Lack of competition.  

As we know, the business volume of unjustified, noncompetitive order awards is great; amounting to billions of dollars annually.  This has been the case for many years, the subject of many an audit report and discussed at many levels of Government, including the President's Management Council and the Congress.  As one example, Ms. Deidre Lee, then Acting Deputy for Management at ther Office of Management and Budget as well as the Director of the Office of Federal Procurement Policy expressed exactly these concern in a May 21, 1999 memorandum to the President's Management Council.  Recently, DOD Deputy Inspector General Robert Lieberman wrote Congressman Tom Davis  that moral exhortation and audit reports have had no effect on these illegal, wasteful and essentially corrupt practices.

Little has changed since then, demonstrating the failure of Executive Branch leadership to resolve it.  How many contracting officers were demoted, fired or given lower performance reports when they erred?  Would they take these or the proposed new regulations seriously when their leaders did not?  Perhaps there is an agenda which is being served, but apparently not the Government's.  Is this a jobs program for retired civil service and military people? – the evidence that the "industry" perspective is composed of Federal retirees suggests so.  

Weak leadership permeates:  If some contracting organizations broke the rules, while others did not; the miscreants' contracting authority could be pulled by OFPP.   If this appropriate action were not taken, Congress could reduce funding for program with a history of inappropriate noncompetitive awards.  Neither occurred – why not?  All we got was more cycles of waste, when frankly, the Nation is at war; and lives in the military and in the homeland are at risk, and in fact, have been lost.  Aren't there better uses for funds? Is this ongoing misbehavior indicative of wise, effective oversight?  Who are the many accountible for these failures, inactions, and why are they still in authority – they are, as the 1999 vs 2002 leadership rosters demonstrate.

The requirement to compete work under CICA or fair opportunity procedures is clear; well known to contracting officers who fail to follow them.  It is not a training issue, a predictable dodge from accountibility. The past presages the future -- contracting officers that failed to follow old rules will now fail to follow new ones

2.  The proposed changes are impractical and further weaken discipline, when more is needed:


a.  The contracting officer can have no assurance of how many proposals would be submitted at sollicitation release, so how could the delay and additional expense of an additonal proposal period be avoided if only one or two proposals were received?, and how would the Government know more would be submitted in another cycle?


b.  Too many proposals, logically, are a possible problem for all parties.  In theory, past performance data may not have been assembled that actually identify the best, good, average, poor and problem contractors.  We have expended resources and have a process, but does that process actually seperate contractors into these classes?  If so, the best ones will know they are competitive, and be encouraged to compete again; and the worst will save all concerned B&P and review time and expense.


c.  Fixed Price/Level of effort awards often characterize noncompetitive services work.  

This places all the risk on the Government, and gives the contractor great flexibility.  

i.  Except for key personnel, when we contract for fixed price labor categories, industry can provide the least effective, most junior of their employees in that category.  Further, the Government has no basis for complaint, if they do so, unless acquisition planning provided for some controls.  For example, performance incentives – truly objective ones – could measure performance against some preagreed grading process; which then provides for incentive payments on the instant contract as well as past performance data for future source selections.

ii.  "Customer satisfaction" and reducing cycle time are terms that may reflect in-fact poor acquisition practices: if a program manager wants to award more work to an incumbant without benefitting from competiton or justifying not competing, a contracting officer with an FPLOE solution to a BPA holder without metrics for past of future performance may please his customer with poor work.  

iii. Worse, the contractor may be hiring former Government employees who "know the system."  In that way, Government never gets an objective look at better work, and contractors who wisely understand the game may not see a reason to expend B&P in an unfair and cronyish sham competition.  If FP/LOE work goes on for a few years, while Government head counts are being reduced, and if the contractor hires them after they retire, so they go back to their same desks and do the same work; the situation is further degraded.  This would constitute an illegal shift of Government functions to the private sector without following FAIR Act/A-76 procedures.  If this did occur anywhere, but is incomplete, it demostrates that any remaining work work of that nature should be subjected to A-76, and probably privatized quickly; with an objective outside referee (perhaps an IG) to ensure the past lack of discipline is corrected.  Successive FP/LOE awards also indicate a lack of program management discipline if no performance incentives were applied, especially if programs could be consolidated but were not, for "jobs program" reasons.  Program consolidation could allow industry to be more creative in solving a more complete problem.

d.  The $100,000 order threshold at proposed 216.505-70 should be placed at each FY planned program requirement amount level.  The current weak process could ignore external control if left at the order level in this manner – a series of 3 or 5 "logical follow on" awards in succession for each few months of effort.  I'd require general or flag officer approval for any exception to this rule.

3.  Revising procedural rules that were ignored in the past should not be expected to produce desired change; just different rules to be ignored in the future.   Accordingly:

a.  Improved training, planning or oversight will have a limited effect at best; because the functionaries, officials, leaders and organizations involved (as witnessed by their past behavior) apparently intend to evade or avoid regulation and statute.  They have done so without being held accountable, perhaps because they are following organizational or personal agenda.  Fundamentally, unjustified sole source awards are contrary to the Government's best interest; so the behavior must serve some interest of those doing so; and so, they continue to do so – until they are stopped.

b.  Reducing sole source justification documentation requirements (allowing "logical follow-ons" – whose logic, and whose oversight?) reduces the scope and hope of discipline when there is ample evidence that more discipline is needed.  Certainly, the estimates now required are not impossible to establish; and are a standard commercial practice – exact and detail data is not available, but has never been expected.

c.  Acquisition planning, whether within one Agency/Department or across many, will not be effective unless there is commitment to the resulting plan; which commitment has proved elusive in the past.  If only a few follow through, they will be punished in the marketplace due to lower than expected quantities and related discounts; while industry business costs will be absorbed by a smaller base, both effects resulting in higher prices.  Lack of Government follow-through may be expected because of its past behavior; and one may assume, the Government's lack of credibility by Industry; followed by a degradation of the business relationship and its results.  This is more so when capital planning is based on a return-on-investment calculation, which in turn, depends on commitment to use of long term investment/facilities.  Culturally, agency leaders are reluctant to give up resources, power and control to others – in this case the contracting office or another agency.  Nor can they plan on a long term basis if they are required to commit multiple outyears' funding, as the Congress will also not do.  In my personal experience, I have generally seen this type of behavior impeding planning, which is the essential argument for a single Federal CIO.


Instead, I offer a new contract formulation – Multiple Award Requirement Contracts.  I include my copyrighted article (attachment 1), and give the Federal Government permission to use it with the understanding that it is attributed to me and reflects my copyright legend.  I have a financial interest in it, because it is the essence, substance and subject of a still active beneficial suggestion that I submitted to the Army as a Federal employee.  I also include a discussion piece (attachment 2).   In the event any other Federal organization puts any portion of it into practice, they must notify the Army they have accepted my suggestion, and forward appropriate funding for the monetary award; which the Army would then present to me as if it had accepted the suggestion internally.


As an overview, functionally organized (e.g., hospitals, office automation) contract sets will align users and Industry in a logical, realistic fashion:

a.  Planning can be accomplished at a broad level because general functional requirements are more predictable.  This is particularly the case when industry and Government can share information more freely; and adjust contract offerings easily but still in a competitive environment (each firm would not share with the others, but would with Government).  Industry would likewise benefit from increased market knowledge and improved ability to penetrate the Government marketplace.

b.  Massive potential Government buying power, while not dominant for commercial information technology, still amounts to billions of dollars annually; but is so attenuated that it is not rewarded.  In the hospital example (DOD, VA, Indian reservation, Public Health Service), requirements of a like nature would be collected and benefit from high volume buying power; driving quantity discounts.

c.  A secure information infrastructure would be created to accommodate internal and external business functions (financial and contractual transactions, deliveries, asset management, actual savings or benefits generated by contract deliverables put into use); as Covisent has done for the automotive industry.   Doing so would reduce administrative costs and delay while permitting instant access to periodically updated and competitively priced product offerings on-line.

d.  Small business firms could more easily access Government users through a prime contractor; which could be limited to a percentage of the price, thereby addressing the concerns associated with bundling.  A small business firm could negotiate with each or all MARC contract holder. 

e.  Hub Zone.  Offerors could propose (and source selection evaluation plans would credit) a small business/Hub Zone program supporting new product developers (either specifically identified or as a general class of firms).  These developers would gain access to users at the periodic contractor-user conferences I previously discussed.  If there was interest, these developers would document potential sales, thereby aiding their securing financing and business start-up or expansion.  There might not be interest, saving the start-up expenses for firms with products that then would be known not to be marketable (an equally positive result).  Hub Zone objectives would be furthered if the prime contract emphasized establishing new production facilities in Hub Zone areas (but not a specific one).  

In conclusion, the new contract type presents the contracting officer with another method to accomplish the Government's purpose.  However, like any other contract type, if used inappropriately; results will be degraded.  The Government has my permission to use, publish or post all of this intellectual property of mine; as long as it does so while referring to my copyright.  









Sincerely yours,









MARK WERFEL


COPYRIGHT 2002 BY MARK WERFEL ALL RIGHTS RESERVED 

ATTACHMENT 1 pdf file – will be sent as a seperate message by COB Monday, May 5, 2002 to keep down file size

ATTACHMENT 2  DISCUSSION PIECE – WHAT'S NEW WHY IT'S BETTER

.  What's New/Why it's better.

          Structure.  There would be a new FAR contract type, a multiple award requirements contract type.  As in the existing requirements contract type, defined users with defined requirements must satisfy their requirements on that contract (however, in MARC, there would be two or more awarded contracts comprising a "contract set," and users would be required to go to one or more firms within the set).  The new structure is the bedrock which optimizes outcomes in each of the following areas.

         Competition.     MARC contract holders, using an information technology infrastructure tying each of them to the user base (and others), would simultaneously and periodically update product/price lists; including how quantity discounts or sudden market "specials" would be made available.  Without the requirements type commitment between the users and the contractor set, as is the case on today's IDIQ contracts and GSA schedules, any user could go anywhere, so there's no business relationship beyond the instant order.  In MARC, contractors would offer attractive products, prices and service to play to the entire user business base.  Further, due to the low administrative cost and effort resulting from the information technology infrastructure, each contractor would expeditiously "publish" their updates, with the full knowledge that, while they must compete for work, the defined users' demand should allow them to amortize the infrastructure's capitalization if they were in fact competitive with the others in the set.  A wide open supplier base would attenuate the benefit and raise the cost of the infrastructure.  Lastly, for the foregoing reason, catalogue revisions, marking to an ever-changing market, can be done more frequently than in today's methods.  Allowing more frequent price/product updates also reduces the contractor's price risk.  As an aside, contractors are irate about the cost of competing for and winning these BPAs and IDIQ contracts – they are expensive to win but are hollow shells – there's no (or little, in the IDIQ case) guaranteed work, and often none is generated; so their corporate bosses coming from a commercial model ask Government units that received proposal cost authorization where the sales are now that "we've won", and receive red faces from their own people instead of a single red cent in sales!

          Administrative cost.  The information technology infrastructure facilitated by MARC would reduce time, cost, and manpower effort and skills required for contracting functions.  A need for a few people with significantly greater business acumen than that required today would exist to manage these contracts.  Due to the ongoing schedule based competition between the MARC contractors, contract level recompetition would be infrequent, saving pre-award costs by going to longer term contracts as well as post-award savings due to management improvements.  Overall, in a manner similar to measuring current contract performance over prior ones (past performance), effort is focused on more productive and  realistic tasks.

          Past performance.  This area has been a long unfulfilled promise due to the difficulty of collecting relevant, current and valid data -- for a myriad of reasons.  By combining "like users" (such as all military hospitals, or all Government hospitals) via the IT infrastructure, the performance generated by MARC contract holders would be naturally relevant, current and valid.  The information technology could easily collect and summarize/present such information as delivery timeliness or quality defects.  Users would also naturally shy away from ordering items, even if low priced, when delivery or quality problems present themselves.

          User/contractor management.  The infrastructure could accumulate data that managers and leaders could use as metrics for general management purposes, and to identify anomalies (e.g., flagging disproportionately higher prices paid for products that could, for example, reflect either improprieties or deficiencies).  Objective data could also be collected for use in contract incentives or, if subjective, for use to collect/summarize and base award fee decisions.  In short, user and contractor oversight is facilitated.

          Natural partnerships.  Now, with longer term contracts, an information infrastructure (which simplifies ordering because it better than ever reflects current market product capabilities, price, quantity discounts, delivery history) which allows a more informed and powerful buyer, MARC contract holders will seek to truly delight the Government user.   The less capable MARC contractor will not only not have lower sales levels, but also will have the same infrastructure costs with less business to absorb it.  Accordingly, some could transition out to be replaced by others, but infrequently.  The next items address specific partnership advantages.

          Planning/Market knowledge.  No longer constrained by acquisition sensitive or source selection sensitive concerns; the Government would allow all MARC contractors access to (or share) a complete range of business information.  Some information could be simultaneously made available, or discussed with all MARC contract holders; while some could be left to the ingenuity of any firm.  Government has a poor track record in forecasting its needs and/or conducting market surveys (which are obviously related).  Open communications with Industry would improve this understanding and requirements articulation, as well as the customer acceptance of products offered.  Further, commercial firms seeking to market their new products to a large business base would also benefit from understanding Government requirements, reducing the risk of introducing new products.   Award fee incentives could apply for exceptional input.

          Small business utilization.  Due to the above, obvious partnerships between integrator type MARC contract holders and small business firms seeking access to Government markets would also improve from today's access/credibility difficulties.  Here too, award fee incentives could apply.

          Increasing commercial item acquisition.  Now that communication between user and contractor better conveys market knowledge and requirements understanding, risk and discomfort of acquiring commercial products is reduced; and informal product trials could be made possible.  This should serve to redirect users from Government-unique products to commercial ones.  I assume the limited or absence of use of truly performance based work statements is due to this concern.

