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14 July 2003

Defense Acquisition Regulations Council

Attn: Ms. Susan Schneider

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC  20301-3062

RE:
DFARS Case 2002-D003


Defense Federal Acquisition Regulation Supplement; Competition Requirements 


for Purchases from a Required Source

Dear Ms. Schneider: 

The American Apparel & Footwear Association (AAFA) is pleased to submit comments regarding the proposed rule for the implementation of Section 811 of the National Defense Authorization Act for Fiscal Year 2002, and Section 819 of the National Defense Authorization Act for Fiscal Year 2003, as published in the Federal Register on 15 May 2003 (68 Fed.Reg. 26265-26269). 

AAFA is the national trade association representing apparel, footwear, and other sewn products companies, and their suppliers, which compete in the global market. A substantial number of AAFA’s members rely heavily upon highly specialized military sewn goods sales for their livelihood. In turn, the military relies upon these companies for its ability to surge production of needed items during wartime. Thus, AAFA urges the Department of Defense (DOD) to consider the needs of its “warm industrial base” of manufacturers, and their suppliers, as it goes forth with the rulemaking.

AAFA would like to comment on two specific items. The first is in regards to Section 811’s requirement that DOD conducts market research before purchasing a product from Federal Prison Industries (FPI) to determine whether the FPI product is comparable in price, quality and timely delivery to products available in the private sector. If DOD determines that an FPI product is not comparable, than it must use competitive procedures to purchase the product. As AAFA stated in its 25 June 2002 comments, we believe that in order for an FPI product to be found comparable, the FPI product must meet all three criteria of price, quality AND delivery time. The inability to meet any one of the criteria should result in an automatic failure by FPI to be found comparable. Because FPI still retains a great advantage thanks to the mandatory source requirement (should its products be found comparable), the only way to level the playing field is to require FPI to meet very high standards before it can invoke this special status. Therefore, AAFA fully supports Section 208.602 (a)(iv) of the proposed rule, which states that, “if the FPI product is not comparable in one or more of the areas of price, quality, and time of delivery,” then the contracting officer may use competitive procedures. This determination will help private manufacturers get a fair shot at securing a DOD contract. Thus, the warm industrial base that DOD relies upon will be enhanced.

While AAFA supports DOD’s determination in the section above, we must object to DOD’s decision to allow FPI to compete for small business set-asides. No matter how you slice it, FPI is NOT a small business. With over $678 million in sales in FY 2002, it is irresponsible to consider any measure that would allow it to compete with real small businesses. Clearly, the intent of Congress was to reduce the number of preferences that FPI received, not to increase them.  Indeed, in the 15 May 2003 Federal Register notice, DOD states on page 26266 that Congress “was silent on FPI’s relationship to small business set-asides.” Despite this, DOD has decided on its own that FPI is eligible for such preferences, solely because the definition of “competitive procedures” (as added by Section 819 and found at 10 U.S.C. 2302(2)) says, among other things, that it also includes the procedures for procurement conducted in furtherance of section 15 of the Small Business Act.  To quote the first part of the U.S.C. definition: “The term ‘competitive procedures’ means procedures under which the head of an agency enters into a contract pursuant to full and open competition.”  Period. Following that, the next sentence reads, “such term also includes…” and then it goes on to list subsections A,B,C,D and E. Subsection “D” is where the small business reference is found and is the focus of DOD’s regulatory opinion. However, as AAFA reads it, the phrase, “also includes,” does not necessarily mean, “must include,” and thus the U.S.C. does not demand that FPI fall into a small business category in order for the definition of competition to apply to it.  Therefore, AAFA urges DOD to change its proposed text to the rule to clarify that FPI is not a small business and should not be allowed to compete for small business set-asides.

AAFA appreciates the opportunity to comment on the proposed rule. If you have any questions about AAFA’s position on any of the above comments, please feel free to contact me at 703.797.9039. 

Sincerely,
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Rachel Subler

Manager, Government Relations & Communications

American Apparel & Footwear Association
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