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May 1, 2002

Defense Acquisition Regulations Council

Attention:  Ms. Susan L. Schneider

OUSD (AT&L)DP(DAR), IMD 3C132

3062 Defense Pentagon

Washington, D.C. 20301-3062

Re.
DFARS Case 2001-D017; Competition Requirements for
Purchase of Services Under Multiple Award Contracts.

The Information Technology Association of America (“ITAA”) and Information Technology Industry Council (“ITI”) submit these comments in response to the proposed rule published on April 1, 2002 by the Defense Acquisition Regulations Council (the “Council”) to amend DFARS Parts 208 and 216 to implement section 803 of the National Defense Authorization Act for Fiscal Year 2002 (“Section 803”).  As addressed more fully in our detailed analysis beginning on page 3 below, the members of ITAA and ITI believe that certain aspects of the proposed rule must be clarified or revised in order to avoid a serious negating effect on the important benefits posed by multiple award contracts.

As an initial point, we want to provide the Council with some background on the ITAA and ITI.  The ITAA provides global public policy, business networking, and national leadership to promote the continued rapid growth of the IT industry.  The ITAA consists of over 500 corporate members throughout the U.S., and a global network of 47 countries' IT associations.  The ITAA members range from the smallest IT start-ups to industry leaders in the Internet, software, IT services, ASP, digital content, systems integration, telecommunications, and enterprise solution fields.  Please visit www.ITAA.org for more information on the ITAA’s activities.
The ITI represents the leading U.S. providers of information technology products and services.  The association promotes understanding of the digital world and advocates policies that enhance the value of e-business and global competitiveness.  In 2000, ITI member companies employed more than one million people in the United States and exceeded $668 billion in worldwide revenues.  Since 1995, the IT industry has been the dominant force behind the U.S. economy's acceleration in productivity growth and was directly responsible for one third of the U.S. economic growth.  Please visit www.ITIC.org for more information on ITI’s activities.
As to our comments, we believe that most Government procurement officials share our view that use of multiple award contracts for acquiring services—especially IT services—is a very important component of the Federal procurement system.  When used properly, these contracts allow agencies to buy up-to-date technical capability and solutions quickly and at outstanding prices.  Recognizing these benefits, the Federal Acquisition Streamlining Act (“FASA”) has made multiple award contracts the preferred method of task and delivery order contracting.  In our view, the intent of Section 803 is not to alter this preference for using multiple award contracts; rather, the statute aims at ensuring that ordering officials obtain a reasonable degree of competition when placing orders against these contracts (which has not always been the case).  Although we believe that the Council’s proposed rule is generally consistent with this thinking, several important revisions and elaborations are necessary to address our serious concerns that certain aspects of the proposed rule may be read in such a way that significantly erodes the substantial benefits that have made multiple award contracts the most popular acquisition vehicle for IT products and services.
As addressed more fully on page 3 below, we request that the Council revise the proposed rule in accordance with the following points

· The scope of the proposed rule should be clarified because, as currently written, it might be construed inappropriately as to apply to solutions such as ancillary services (e.g., warranties and equipment maintenance), product-like services (e.g., leases, on-line database subscriptions, and application service provider solutions), and transaction-based services (e.g., data transmission and value-added networks), none of which, in our view, were intended to be covered by Section 803.

· The proposed rule should be clarified to indicate that it does not apply to task orders issued by Civilian agencies against DoD-administered multiple award contracts.

· The proposed rule should be revised such that FAR 8.404(b)(3)(i) would not apply where the ordering official has complied with the proposed rule’s competition requirements.

· The proposed rule should be clarified to explicitly indicate that ordering officials have substantial discretion to determine what constitutes “fair notice” and “as many contractors as practicable” based upon the circumstances.  Moreover, the proposed rule should be revised to affirmatively indicate that use of a designated website is an approved means of providing fair notice. 

· The proposed rule should be revised to delete the overly restrictive requirement that single award BPAs be fixed price.

In addition, with respect to the general issue of acquisition workforce training, it is our view that lack of adequate acquisition workforce training is by far the largest single impediment to effective procurement.  To address this issue, we believe that the Government should place far more attention and focus on training its acquisition workforce to conduct effective and efficient procurements.
The following sets out our comments in more detail.
1.
Scope of the Term “Services”.
The members of ITAA and ITI are concerned that, as currently structured, the scope of the proposed rule goes well beyond what we understand to be Congress’s intent behind Section 803.  Our understanding of Section 803’s background is that the statute is aimed at addressing concerns that arose regarding use of multiple award ID/IQ contracts for “true” labor-intensive services, such as professional services, environmental remediation services, and advisory and assistance services.  Our particular concern is that although neither Section 803 nor the proposed rule defines the term “services”, if construed liberally, the term might be deemed to include:  (i) product‑like solutions that sometimes are called “services” despite their product‑like attributes (e.g., product or equipment leases and licenses as opposed to outright sales, on-line database subscriptions, application service provider (ASP) solutions, and many eGov solutions that involve data processing solutions); (ii) ancillary services that are closely affiliated with, and often purchased simultaneously with, products (e.g., warranties, maintenance, installation); and (iii) transaction-based services that are purchased at a per transaction rate (e.g., data transmission and value-added networks).  None of these “services” is traditionally thought of as labor intensive or encompassing tasks that are difficult to define.  In fact, all of these solutions are purchased in a manner more akin to product purchases.  In this regard, we point out that these solutions are purchased under the Federal Supply Schedules using the schedules’ product ordering procedures.

In sum, for purposes of Section 803, we believe that there is no reason to distinguish the purchase of these types of solutions from traditional product purchases.  We ask that the Council revise the proposed rule to clarify that the scope of the term “services” for purposes of Section 803 does not apply to product‑like solutions, ancillary services, and transaction-based services, such as the examples identified above.  Our request is not without precedent.  For example, the regulations that implement the Service Contract Act exempt contracts principally for the maintenance, calibration, or repair of many types of equipment, including automated data processing equipment.

2.
Application of Requirements Beyond DoD.
The proposed rule currently is unclear regarding whether it applies to orders placed by civilian agencies under multiple award contracts administered by a Defense agency.  A review of Section 803(b), however, indicates that the regulations are to apply to “each individual purchase”, strongly suggesting that the requirements apply only to the placement of orders, not the administration of the contract vehicle itself.  Therefore, we request that the Council clarify that the rule will not apply to purchases made by civilian agencies from multiple award contracts administered by the Department of Defense (including purchases made under the Economy Act).

3.
DFAR 208.404.  Using Schedules.
The proposed changes to DFAR 208.404 would require contracting officers to use the procedures set out at proposed DFAR 208.404-70 for orders for services in excess of $100,000, regardless of whether the order is less than or greater than the applicable maximum order threshold. 
/  For orders in excess of the maximum order threshold the contracting officer would also be required to apply additional procedures located at FAR 8.404(b)(3)(i), which require the ordering official to “[r]eview additional schedule contractors’ catalogs or prices, or use the ‘GSA Advantage!’ on-line shopping service.” 
/  We believe that the application of 8.404(b)(3)(i), on top of proposed DFAR 208.404-70, would be confusing, may create additional delays, and is otherwise unnecessary.  Under DFAR 208.404-70(c), the contracting officer would have already either:  (i) provided all schedule contractors notice of the order and a fair opportunity for respondents to submit an offer; 
/ (ii) provided notice to as many schedule contractors as practicable and received in response at least three offers (or determined that there are no other qualified offerors); or (iii) determined that an exception to competition applies.  After completing this process designed, at a minimum, to solicit offers from as many contractors as practicable, it simply makes no sense to then require the contracting officer to conduct an additional review of catalogs or prices.  Accordingly, we recommend that the provision be restated to read that the procedures at 208.404‑70(c) shall be used in lieu of those at 8.404(b)(3).

4.
DFAR 208.404-70(b).  Exceptions to Competition Requirement.
Proposed DFAR 208.404-70(b)(1) provides that the competition procedures need not be followed if one of the circumstances listed at FAR 16.505(b)(2)(i) through (iii) applies to the order.  FAR 16.505(b)(2), however, lists four exceptions, (i) through (iv).  Considering that Section 803 specifically references all four of these exceptions (see section 803(b)(1)(A)’s reference to section 2304c(b) of title 10), we assume that the omission of the fourth exception, at FAR 16.505(b)(2)(iv), was a mere oversight.  We request that the reference be made to include FAR 16.505(b)(2)(iv).

5.
DFAR 208.404-70(c)(1)(i) and 216.505-70(c)(1).  Permissible Means of
Providing “Fair Notice” and “Fair Opportunity”.
Proposed Section 208.404-70(c)(1)(i) requires the ordering official to “[p]rovide[] a fair notice of the intent to make the purchase . . . .”  We believe that this provision should be clarified so as to make it clear to the procurement community that the ordering official is afforded substantial deference in determining what constitutes fair notice under the circumstances.  Moreover, we are concerned that, without any safe harbors, ordering officials may revert to CBD synopsizes (which, by law, do not apply to multiple award ID/IQ contracts) and/or mass mailings of solicitations.  Such practices could substantially wipe out the efficiency benefits that have made multiple award contracts such an important acquisition vehicle.

We request that the Council clarify that the posting of notices to a designated website that is accessible to contract holders shall be deemed to satisfy the requirement to provide fair notice.  (This would not preclude, however, email, telephonic or other means of reasonable notice as alternatives.)  As an example of an effective use of a similar notice system, we direct your attention to the Federal Aviation Administration’s procurement system.  Under the FAA’s system, the use of Internet postings to provide notice is officially approved.  Section 3.2.1.3.12 of the FAA Acquisition Management System provides:

All procurements over $100,000 must be publicly announced on the Internet or through other means. This requirement does not apply to emergency single source actions, purchases from an established QVL or FSS, exercise of options, or changes. For actions under $100,000, a public announcement is optional.  

Rather than putting the onus on the agency to track down all qualified contractors that might be interested in the work, this system reasonably puts the onus on the contractor to monitor the website and to respond, if it wishes.  This approach presents a much more efficient way of providing fair notice.

In addition, with respect to whom notice is required to be provided, we point out that section 803 limits the notice requirement to contractors “offering such services.”  Thus, for example, there is no requirement that the ordering official provide notice to contractors that offer services pertaining to a specific category other than the specific service being acquired.  This limitation is necessary to put the scope of the rule within reason.  The proposed DFAR rule, however, seems to miss this aspect of the statute.  We request the Council to clarify the proposed rule to explicitly state that the notice requirement pertains only to those contractors that offer services within the specific category, or the list of qualified vendors for the specific type of service, identified by the ordering official.

Lastly, we believe that clarification is needed regarding the requirement that all contractors responding to the notice be provided “a fair opportunity to submit an offer and have that offer fairly considered.”  We believe that Congress did not intend that Section 803 result in unwarranted procurement delay, especially with respect to IT purchases, where timely delivery is much more important than in many other industries.  To that end, we ask that the rule be revised to be made clear that: (i) there is no requirement for ordering officials to delay acquisitions for the purpose of acquiring assets or assembling a team for purposes of bidding (i.e., there should be a presumption that multiple award contractors are on stand-by to submit offers); and (ii) with respect to FSS purchases, the proposed rule should state that existing FSS procedures satisfy the “fair opportunity” and “fairly considered” requirements.  These revisions are aimed to ensure that the rule does not impugn the efficient use of these contracts.

6.
DFAR 208.404-70(c)(2).  Notice to as Many Contractors as Practicable.
There are hundreds, if not thousands, of service contractors holding FSS contracts.  It is not always reasonable to expect that all contractors under a given schedule be notified of the agency’s intent to purchase.  Time and efficiency constraints alone will preclude the evaluation of proposals above a certain response rate, especially if oral presentations are provided for or discussions are held.  Further, leaving the wording as is will invite any one of the hundreds of offerors to file a bid protest challenging the reasonableness of the ordering official’s notice selection.  To fix this problem, we request that the provision be revised to state that the ordering official has broad discretion in determining what is practicable under the circumstances. 

In addition, similar to our comment in paragraph 5 above, the scope of the notice requirement needs to be honed to include only those contractors offering services under the specific category, or a list of qualified vendors for the specific type of service, identified by the ordering official. 

7.
DFAR 208.404-70(d).  BPAs.
The members of ITAA and ITI strongly believe that the proposed requirement at paragraph (d)(2)(i) concerning use of single award BPAs under FSS contracts is overly restrictive and would have a devastating effect on use of this acquisition tool.  The proposed rule’s wording would require that a firm-fixed price be established for each individual tasks or services under the BPA.  However, different types of services currently are offered under many different FSS schedules, not all of which are offered on a firm-fixed price basis.  Moreover, some FSS procedures allow for tasks to be identified by ceiling prices as opposed to firm-fixed prices.  Indeed, ceiling prices are often preferable (to both the agency and the contractor) when the risk presented by the task is greater than normal.  Consequently, an ordering official should give additional consideration to the circumstances and facts that make a single BPA approach a valuable solution before determining to impose firm-fixed prices across the board.  To this end, we ask that the Council strike the proposed provision that would require firm-fixed prices for all tasks and services under a single award BPA. 
/
Regarding multiple BPAs, we ask the Council to clarify that the intent of the provision is that:  (i) the competition requirements set out in paragraphs (b) and (c) of subsection 208.404-70(d) apply only to the initial establishment of the BPAs; and (ii) thereafter, the traditional FSS rules for BPAs apply.  Although we think this is implied by the provision, the point is not clear.

8.
Acquisition Training.

We believe that the most significant reason for the problems that have been cited in the GAO and IG reports concerning the acquisition of services involve lack of sufficient acquisition training.  When the rules are followed, ID/IQ multiple award contracts and the FSS schedules are incredibly efficient at providing timely solutions at fair and reasonable prices, while subjecting vendors to continuing competition.  Some problems have been identified, however, when these rules have not been followed.  It is our opinion that regardless of the number of new rules imposed, problems will continue to be perceived until the Government addresses the root of the issue—i.e., sufficient acquisition training.  To that end, both the ITAA and ITI strongly support the current acquisition workforce training initiatives aimed at increasing the Government’s investment in acquisition workforce training, especially in areas such as use of multiple award contracting and performed-based contracting.




*

*

*

*


The ITAA and ITI appreciate this opportunity to comment on the proposed Section 803 rule and we look forward to a continuing dialogue with the Council on similarly important procurement issues.

	Respectfully submitted,
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______________________

Harris N. Miller

President

Information Technology Association
of America
	Respectfully submitted,
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_______________________

Rhett B. Dawson

President

Information Technology Industry
Council


�/	In the interests of clarity, we suggest that DFAR 208.404-70 be renumbered DFAR 208.404(x).   


�/	We note that GSA Advantage! is not an online acquisition service per se, considering that the system currently does not have the functionality required for the posting of requests for quotes. 


�/	As discussed further below, given the very large number of service contractors holding Federal Supply Schedule contracts, we believe that the “universe” of potential contractors be limited to a specific category or list of qualified vendors for the specific type of service identified by the ordering official.


�/	BPAs, including single award BPAs achieved through competition, are important vehicles that enable agencies to achieve greater discounts, while establishing the rules for ordering frequency, invoicing, delivery locations and times, etc.  
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