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Via Email

Defense Acquisition Regulations Council

Attn:  Mr. Steven Cohen

OUSD (AT&L) DPAP(DAR), IMD 3C132

3062 Defense Pentagon

Washington, DC 20301-3062

March 1, 2004


Re:  
DFARS Case 2003-D081, Unique Item Identification and Valuation, 68 Fed. Reg. 75,196.

Dear Mr. Cohen:


The Information Technology Association of America (ITAA) submits these comments in response to the above-referenced interim rule with request for comments that amends the Defense Federal Acquisition Regulation Supplement (DFARS) to impose certain Department of Defense “unique item identification” requirements.  The ITAA is concerned that the interim rule will have a dramatic impact on IT companies that supply commercial items to the Government.  Specifically, the interim rule will require commercial IT companies to significantly alter the way they conduct their business if they wish to continue supplying the Department with commercial solutions.  Many commercial IT companies, however, are only just now becoming familiar with the interim rule.  For these reasons, and as set forth more fully below, the ITAA requests that the rule be revised to amend its implementation date for commercial item acquisitions from January 1, 2004 to March 1, 2005.  We also are seeking clarification that vendors’ existing DD 250 practices be deemed to satisfy the Government’s unit acquisition cost requirements. 

The most striking change that the interim rule imposes involves the requirement that contractors mark each item to be delivered to the Department of Defense with a Government “unique item identifier.”  Although the requirement might not pose too difficult an issue for many non-commercial item suppliers and service providers, it does pose a substantial problem for commercial suppliers and service providers.  The problem is that many commercial companies use item identification markings that differ significantly from the Department’s prescribed unique identification markings.  For these companies to continue to do business with the Department, they will either need to establish separate assembly lines and procedures to process Department of Defense orders using the Department’s unique markings, or overhaul and convert their existing systems to meet the Department’s requirements.  For existing DoD suppliers and service providers, either of these approaches would pose a very expensive proposition.  For potential new entrants to the Defense market, the requirements may pose a prohibitive barrier.  

We are also very concerned about additional burdens imposed on vendors as a result of the “Government’s unit acquisition cost” requirements.  The interim rule may be read as burdensome and otherwise inconsistent with commercial practice to require vendors to change their delivery processes to accommodate Government-unique acquisition cost requirements.  Some Department personnel have publicly stated that existing practices for completing Form DD 250 acceptance forms would suffice to support the acquisition unit cost requirement imposed by the interim rule.  But that is not clear in the rule itself.  At present, contractors are uncertain as to how to comply, and are exceedingly concerned about the cost and administrative impact this requirement could have on their businesses.  
We believe that imposing the interim rule’s requirements in commercial acquisitions at this time is inconsistent with the Federal Acquisition Streamlining Act of 1994 (“FASA”), which mandates that Government agencies rely to the maximum extent practicable on commercial products and services to fill the Government’s needs. 
/  Of greater relevance here, FASA mandates that agencies revise, to the maximum extent practicable, their procurement policies, practices, and procedures not required by law to reduce the impediments to the acquisition of commercial items.  FASA also requires that an agency impose only those terms and conditions in commercial item contracts that are required by law or that are customary in the commercial market place.  In our view, imposition of the interim rule at this time in commercial acquisitions is neither required by statute nor consistent with customary commercial practice.  

Although the ITAA shares the Department’s view that there needs to be significant improvement in the manner in which the Department moves supplies to warfighters and tracks financial business transactions, we are concerned that imposition of the interim rule at this time in commercial acquisitions will pose a significant hardship on many commercial suppliers.  Indeed, many commercial companies are only now becoming aware of the interim rule.  Further, we understand that the Department has not yet fully established the infrastructure necessary to take advantage of this rule.  Based upon these considerations, the ITAA respectfully requests that implementation of the rule for purposes of commercial item acquisitions be changed from January 1, 2004 to March 1, 2005.  We recommend that prior to the implementation date the Department establish a working group, that will include participants from commercial industry, to determine what methods would be least intrusive to commercial practice, while operating to satisfy the Department’s needs.  The current interim rule seems to impose most of the burden, if not all, on the vendor, and may result in vendors having to adopt a “Government only” line of products at significant expense to both the vendor and the Government.  

We also request that the rule be clarified to clearly read that vendors’ existing DD 250 practices that currently meet DD 250 requirements will satisfy the interim rule’s unit acquisition cost requirements.
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The Information Technology Association of America (ITAA) provides global public policy, business networking, and national leadership to promote the continued rapid growth of the IT industry.  ITAA consists of over 400 corporate members throughout the U.S., and a global network of 50 countries' IT associations.  The Association plays the leading role in issues of IT industry concern including information security, taxes and finance policy, digital intellectual property protection, telecommunications competition, workforce and education, immigration, online privacy and consumer protection, government IT procurement, human resources and e-commerce policy.  ITAA members range from the smallest IT start-ups to industry leaders in the Internet, software, IT services, ASP, digital content, systems integration, telecommunications, and enterprise solution fields.  For more information visit www.itaa.org.
The ITAA greatly appreciates this opportunity to provide our comments.

Respectfully submitted,
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Harris N. Miller

President

Information Technology Association of America

�/	Federal Acquisition Streamlining Act, Pub. L. No. 103-355, §§ 8002, 8104, Oct. 13, 1994.
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