September 23, 2005
Defense Acquisition Regulations Council

Attn: Ms. Amy Williams

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC  20301-3062
Dear Ms. Williams:
This letter provides comments on the proposal to amend the Defense Federal Acquisition Regulation Supplement (DFARS) published in the Federal Register on July 12, 2005 (DFARS Case 2004—D010).  The proposed rule contains a new DFARS Subpart 204.73, “Export-Controlled Information and Technology at Contractor, University, and Federally Funded Research and Development Center Facilities,” and an associated contract clause (DFARS Part 252.204—70XX).  It closely reflects the recommendations in the March 25, 2004 report of the Department of Defense (DoD) Inspector General (IG), Export-Controlled Technology at Contractor, University, and Federally Funded Research and Development Center Facilities (D-2004-061).  I am writing for the University of Kentucky, a complex, research-intensive land grant university in Lexington, Kentucky.
Since the Department of Commerce Bureau of Industry and Security (BIS) currently is considering the hundreds of comments received in response to its Advanced Notice of Proposed Rulemaking (ANPR; RIN 0694-AD29—Fed. Reg. 3/8/05) concerning the correct interpretation of the deemed exports requirements for equipment use technology in fundamental university research and other contexts, I believe that it is premature for DFARs  to consider revising these contract clauses.  The University of Kentucky has sent comments about the Commerce proposal.
It has been my understanding that National Security Decision Directive (NSDD) 189, established the federal government’s policy for controlling information and technology developed through federally-funded research at universities and research institutions.  In November 2001, the current Administration reaffirmed that NSDD 189 remains the federal government’s policy.  I, and other members of the university community, are concerned that by failing to expressly recognize the fundamental research exclusion from export controls, the July 12, 2005 Federal Register notice will, at best, create ambiguity, and has the potential to subject all DoD-funded research at universities to the export control regulations.  The proposed rule seems to directly conflict with NSDD 189.
The proposed rule does not explicitly reference applicable exclusions from export controls, particularly that for information arising out of or resulting from fundamental research, or the exemptions from licensing requirements. As written, the rule could be read to apply export controls, as a matter of contract, to controlled information and technology, even when applicable regulations would not apply controls.  While realizing that everyone involved in the contracting process – government and university – strives to protect US interests, the ambiguity this would create would at a minimum lead to confusion.  It is to the benefit of all to have contract negotiations that are straightforward, speedy and clear.  I am also concerned that this process could discourage researchers from conducting DoD-funded research because of the 
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difficulties in handling the participation of foreign students and other researchers.  As you know, U.S. science and engineering is critically dependent on the participation of foreign nationals.  If the university were to have to establish segregated facilities to assure that foreign members of the campus community (unless specifically licensed by the government) do not have access to any export-controlled information or technology, it would make it very difficult for universities to consider doing the research at all.  In addition to issues of cost the challenge would be dealing with the alteration of the normal open campus research environment to comply with the requirements.  We would not want to undermine our ability to work with the DoD, but there would be difficult issues to address, cost being but one of them.    

I am also concerned that the language – if adopted – be applied only to the controlled information or technology applicable to the DoD contract, if not otherwise covered by exclusion or licensing exemption, and not to any other activities of the contractor.  Applying this clause broadly to projects that otherwise would qualify as fundamental research would nullify the exclusion and require institutions to apply for licenses when no license ultimately will be required.  The end result would be extra work for those of us universities, as well as those in the government, with no resulting value added for national security.

We are certainly willing to participate in procedures that would enhance national security.  It should be specifically noted, however, that, the DOD IG report did not provide evidence that existing visa and classification processes failed to adequately address concerns about the potential for transfer of any sensitive technologies at universities.  Extensive background checks are conducted on foreign students and scholars entering the U.S. to study and conduct research.  The visa screening process has been under ongoing review and improvement to make it more effective and efficient.  Once cleared to enter through this process, foreign students and researchers should be permitted to fully participate in the academic research community.  Any further restrictions on the individual’s ability to participate in the conduct of fundamental, unclassified research - as would result from implementation of badging requirements and segregated work areas for foreign nationals and foreign persons as prescribed in the proposed clause - would be difficult to justify.
In conclusion, I  would request that the  DoD  delay the proposed rule pending the outcome of the Commerce ANPR process and other government policy discussions of the applicability of deemed export controls to use technology in fundamental research.  There is a thoughtful process underway and it would be beneficial to see those deliberations through first.  
Sincerely,
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Wendy Baldwin, Ph.D.

Executive Vice President for Research

