DFARS Case 2002-D032 Government Source Inspection Requirements


The (NAVICP) Naval Inventory Control Point requests the DAR Council's consideration of the following comments on the subject DFARS case.  As background the NAVICP is the Navy’s single inventory control point.  Our mission is to provide supply support for all Navy and select Marine Corpus weapon systems.  In this role we execute over 30K contract actions annually for procurement and repair of items that are used to sustain Naval Aviation and Maritime operations.      

If implemented as currently written, the proposed rule will be difficult to implement due to the content of the proposed rule and the conflicts it creates with various other regulatory coverage.

Content:

As for the content, the proposed rule would require a memorandum of agreement (MOA) between the ‘acquiring agency’ and the contract administration agency if quality assurance at source for contracts below $250,000 is necessary.  

DFARS Part 2 defines agency as follows:

 "Departments and agencies," as used in DFARS, means the military departments and the defense agencies. The military departments are the Departments of the Army, Navy, and Air Force (the Marine Corps is a part of the Department of the Navy).
We believe that the MOA should be negotiated more appropriately at the contracting activity level instead of the agency level.

Conflicts with Other Regulations:

As for the conflicts the proposed rule creates, there are issues related to the responsibility of the contracting officer, acceptance and F.O.B. point, and criteria for determining quality assurance requirements as discussed below.

Contracting Officer responsibility for quality assurance:

FAR 46.103 delineates the responsibility of the contracting office for quality assurance under a contract.  Under the FAR, the contracting office(r) receives the quality assurance requirement from the technical activity responsible for the requirement and the contracting officer is tasked with including and ensuring enforcement of the stated requirements in solicitations and awards.  

The proposed rule adds responsibility to the contracting officer for determining whether the technical requirements are ‘significant’ and if critical product features/characteristics have been identified.  

Contracting officers have not been adequately trained to perform this function and due to the diverse nature of the items procured by the NAVICP, adequate training is not even feasible.  Shifting the responsibility for determining whether government quality assurance should be included in solicitations and contracts from technical activities to contracting officers who have not been trained to make these decisions may result in unacceptable risks to the safety and mission accomplishment of end users.

Inspection, Acceptance, and FOB Point:

FAR 46.102 provides  “Agencies shall ensure that -- Government contract quality assurance is conducted before acceptance (except as otherwise provided in this part), by or under the direction of Government personnel.”

FAR 46.501 provides that “Supplies or services shall ordinarily not be accepted before completion of Government contract quality assurance actions.”

FAR 46.503 provides that “Contracts that provide for Government contract quality assurance at source shall ordinarily provide for acceptance at source. Contracts that provide for Government contract quality assurance at destination shall ordinarily provide for acceptance at destination.”

FAR 47.305-5(a)(1) provides that “When destinations are unknown, solicitations shall be f.o.b. origin only.”

FAR 47.302 (c)(1) provides that  “The place of performance of Government acquisition quality assurance actions and the place of acceptance shall not control the delivery term, except that if acceptance is at destination, transportation shall be f.o.b. destination”

Summarized, the guidance above says that ordinarily inspection and acceptance should occur at the same place, with acceptance occurring after inspection and that f.o.b. point has no bearing on the point of inspection and acceptance except that when acceptance is at destination, f.o.b. point must be destination.  And that when shipping destinations are unknown, f.o.b. origin is appropriate.

Many of our procurements (the majority of which are below the simplified acquisition threshold) are shipped overseas for FMS customers or to Naval vessels and the exact destination is often unknown;  therefore they are issued on an f.o.b. origin basis.  Based on the rules above, read in conjunction with the proposed rule, when government quality assurance is required for a procurement of this nature, acceptance would have to take place before inspection.  This situation creates a conflict with the notion that inspection and acceptance occur at the same place.  And while having inspection and acceptance at the same place may be ‘guidance’ and not required, shipping units that have already been ‘accepted’ to a user could create a false sense of security on the part of the user that the item is suitable for its intended purpose because it has been accepted and the requisite quality assurance may not be performed, endangering lives and mission accomplishment particularly in the case of critical application items.

Criteria for Determining Quality Assurance:

FAR 46.203 provides three criteria for using contract quality requirements;  the technical description of the item, the complexity of the item, and the criticality of the item.  The value of the item has never been a factor in determining quality assurance requirements and should correctly be considered only after the true determining factors of quality assurance requirements have been evaluated.  In that the majority of the components the NAVICP have a replacement price of less than $10K, contract value is determined by the current quantity being procured and has no direct relationship to the nature of the item being procured. Additionally, the majority of contract actions that the NAVICP executes fall below the $250K threshold specified in the rule.  The notion that dollar value alone is a valid criterion for determining quality assurance requirements demonstrates a disregard for personnel safety, critical applications and mission accomplishment.

Your consideration of the above issues before formulating a final rule is appreciated.

�PAGE \# "'Page: '#'�'"  ��





