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BY FEDEX AND E-MAIL
June 24, 2002

	Defense Acquisition Regulations Council

Attn: Amy Williams, OUSD (AT&L)DP(DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC 20301-3062
	



  Re:
Codification and Modification of Berry Amendment:


 
Interim Rule with Request for Comments (DFARS Case 2002-D002)

Dear Ms. Williams:


On behalf of Maui Pineapple Company, Ltd. (“Maui Pineapple”), we provide this submission in response to the Department of Defense’s (“DoD’s”) request for comments on an interim rule amending the Defense Federal Acquisition Regulation Supplement (“DFARS”) to implement section 832 of the National Defense Authorization Act for Fiscal Year 2002, which codified and modified the Berry Amendment.  67 Fed. Reg. 20,697 (Apr. 26, 2002).  Located in Hawaii, Maui Pineapple is a pineapple producer that sells its products to DoD under the auspices of the Berry Amendment.  

Subject to certain exceptions, the Berry Amendment requires Defense Department to acquire food, clothing, certain textile products, specialty metals and other items (collectively, “covered items”) from domestic sources.  10 U.S.C. § 2533a(a)-(b).  Maui Pineapple objects to the language proposed by DoD to implement the exception to the Berry Amendment for procurements outside the United States.  That exception authorizes, among other things, “[e]mergency procurements or procurements of perishable foods by an establishment located outside the United States for the personnel attached to such establishment.”  Id. § 2533a(d)(3) (emphasis added).  DoD’s proposed interim rule, however, does not reflect the statutory language.  Instead, it declares that these “buy American” restrictions are inapplicable to “[a]cquisitions of perishable foods by activities located outside the Untied States for personnel of those activities” and to “[e]mergency acquisitions by activities located outside the United States for personnel of those activities.”  See proposed 48 C.F.R. § 225.7002-2(e)-(f) (emphasis added). 

Thus, the proposed regulation substitutes the word “activities” for the statutory term “establishment.”  Yet, such words are not synonymous.  An establishment is an organization or an institution; while an activity connotes action, rather than an entity.  To the extent that the word “activities” means something different  – and indeed broader – than “establishments,” DoD has improperly implemented the statute.  If DoD contends that the words have the same meaning, it should not be reluctant to utilize the word chosen by Congress for this purpose. 
Increasing the breadth of this exception to the Berry Amendment would contravene Congress’ clear intent to prohibit DoD’s procurement of certain goods from foreign producers.  Indeed, the Comptroller General concurs with that view.  After examining various passages in the Berry Amendment’s legislative history, the Comptroller General concluded that the Berry Amendment’s prohibition must be construed “broadly.”  In re Dep’t of Defense Purchase of Fuel Cells, 1992 WL 199815 (Comp. Gen. July 31, 1992) at *4 (citing H.R. Conf. Rep. No. 100-498, at 665-6 (1987)).  See also Purchase of Fuel Cells at *3 (citing In re Penthouse Mfg. Co., B-217480, Apr. 30, 1985, 85-1 CPD P 487).  Even though the Berry Amendment may be waived under certain circumstances, the Comptroller General has pointed out that “the legislative history of the Berry Amendment indicat[es] congressional intent that Defense agencies should exercise extreme caution in granting waivers.”  Matter of: Canadian Commercial Corp./Freeze-Dry Foods, Ltd., 1996 U.S. Comp. Gen. LEXIS 50, *7, n.6; 96-1 Comp. Gen. Proc. Dec. P38, at 3 (Comp. Gen. Feb. 5, 1996).  In fact, Congress recently confirmed its desire for DoD to proceed with caution when contemplating use of foreign sources.  In the Conference Report accompanying the recent codification of the Berry Amendment, the conferees admonished the Defense Department “to ensure that no United States manufacturer can provide the required item in a sufficient quality or quantity” when exercising its authority under the “unavailability” exception.  Nat’l Defense Authorization Act for FY 2002, H. R. Conf. Rep. No. 107-333, at 690 (2001). 
For the above reasons, Maui Pineapple Company, Ltd. requests that the Department of Defense revise proposed sections 225.7002-2(e) and (f) and replace the word “activities” with the term “establishment.”  Such an amendment to the interim rule would ensure that DoD was honoring Congressional intent in meeting its obligations under the Berry Amendment.





Very truly yours,

Lauren R. Howard






Counsel for Maui Pineapple Company, Ltd.
