DFARS CAF Comments

1. Part 225.7401.  Why specifically, and only, address Germany?  I could not access the website shown.  


2. Part 225.7402(b).  How would a contracting officer, requirements office, or contractor determine what support would be authorized or required in an operation order of the combatant commander?  If they will not have access to that current information which is not typically circulated among contracting organizations, there’s no way to address the requirements in the contract.  Would the contract administration office know?  What if there is no existing administration office in place?  Also, what if the contract and the operation order conflict?  If we have required the contractor to provide their own support in the contract, and they find they are provided things we hadn’t anticipated, they may get a windfall.  Conversely, and more likely, we told the contractor we’d provide billeting and then it isn’t available (as happened this year in Kuwait), we now have a huge, unplanned expense.  It cost us over $100,000 to house 2 contractors for 4 months because of the change in logistics.  I suggest either removing the operation order reference, or informing users how to obtain that information either here or in the PGI. 

252.225-70XX:


3. Paragraph (d).  I suggest adding that contractors must comply with applicable DoD and military regulations, directives, instructions, general orders, policies, and procedures as well.


4. Paragraph (e).  This should make reference to paragraphs (p) and (q) since the combatant commander can also take action to remove contractor personnel without the involvement of the contracting officer.  If that is not the intent, there is ambiguity among these paragraphs.


5. Paragraph (g)(5).  Can it be clarified what country and theater clearances might be required, and from whom?


6. Paragraph (i)(1).  This represents a major change from current policy, in that a combatant commander can now authorize contractors to carry privately owned weapons.  Previously, privately owned weapons were absolutely forbidden, and if a combatant commander wanted to authorize use of a weapon it had to be military issue.  This may be in response for the need to contract for private security in our contracts since the military force cannot provide protection to contractor personnel.  This is also counter to the current language in draft DoD DoDI, Management of Contractor Personnel During Contingency Operations, which says US forces provide protection incidental to measures taken to protect US forces (paragraph 6.3.5) and only rarely would contractors be authorized to carry a weapon for self defense only.  I note, however, that the DoDI also says that if allowed by law, SOFA, etc. (and this is often severely limited), a contractor can provide security services using armed personnel, but they may not be employed in a combat theater during armed international conflict.  Exceeding the limits may lead to prosecution and jeopardize protection given under international law.  It is unclear what contractor, contractor employee, combatant commander, or US government liability may be incurred if armed contractor personnel harm anyone – friend or foe – under these circumstances.  In any event, the DFARS clause and DoDI should be in sync on this point.

7. Paragraphs (j) and (k).  These paragraphs do not address Government responsibilities or procedures.  It should be explained somewhere, perhaps in the PGI or Part 25, that the Government will get the body to a rear area for identification, and will notify the contractor through official channels of death, injury, capture, or status as mission.  There is some concern about notifications happening without verification.  


8. Paragraphs (j) and (k).  I suggest adding a requirement that the contractor must inform the contracting officer if they are informed through other than Government channels of the death, injury, or capture of one of their employees, or if the employee appears to be missing, so we can take action to verify and provide support as appropriate. 


9. Paragraph (m).  This clause should make reference to existing FAR and DFARS clauses regarding the Defense Base Act clauses and various worker’s compensation programs.  This may avoid contractors purchasing unnecessary coverage, the cost of which is passed to the Government.


10. Paragraph (p).  I am very concerned about this paragraph.  It effectively “trumps” contracting officer authority, and puts the contracting officer and requirements office in the position of having to pay for the changes without participation in the decision to change the contract.  It should only be used in emergencies as described in paragraph (q).  Paragraph (p) also is not consistent with paragraph (d)4 which only gives the combatant commander authority to dictate to contractors with respect to force protection, security, health, safety, or interactions with local nationals.  This paragraph gives broader authority which may conflict with specific transportation, logistical, and support requirements that were negotiated and written into the scope of work.  I recommend that (p) be deleted for these reasons.  If the ability to give the commander authority to change transportation, logistical, and support requirements is desired, I recommend this be added to paragraph (d)4, and let paragraph (q) address all changes in emergency situations.

