DFARS Case 2001-D013

Provisional Award Fee Payments

I have serious concerns and questions in regards to DFARS case 2001-D013 Provisional Award Fee Payments:

The first concern is the potential decrease in the financial incentive/motivation for outstanding performance if the contractor is paid a percentage of the potential award fee on a monthly basis prior to any type of formal evaluation/determination.  What was once a true incentive contract is now a highbred CPFF-type contract (with minimum incentive to control costs) with no financial tie into any type of performance based criteria (or at least not until much later in the Award Fee period).   

My second concern is that I do not see this an added benefit (consideration?) to the Government.  This puts the Government in a position to deal with additional administrative burden (ie. mods to add funding to contract – as well as documentation to confirm that the contractor is performing successfully on a monthly basis) to pay the contractor a percentage of the award fee on a frequent basis.  I understand that the intent of the Provisional Award Fee Payments is to be used on a case-by-case basis.  But will this really be true?  

Will the CO authorize the monthly payments unilaterally or will the Fee Determining Official (FDO) have input on the decision (along with documentation)? If it is a CO determination, what will happen if the CO discontinues the payments and the contractor disputes it?  I also have serious concerns over the potential situation of having to collect overpayments if the contractor does not earn the FDO’s final determination for the period.   What happens if the contract is terminated?  Or if the contractor files bankruptcy?  How will the fiscal year rules apply to overpayments?  

I’m concerned that the Government is being placed in a position to relieve the financial burden (on a cost contract?) of a contractor.  FAR 52.216-7 says you can have payments on reimbursable costs as soon as every two weeks.  It is difficult to believe that a contractor would be put into an undue financial burden when in this position.  Will the contractor be required to provide justification to the Government on their undue financial burden?

If it has been determined that reducing the length of time between Award Fee periods is not feasible due to contract restraints, I would recommend that if any type of partial payment is authorized that it be tied directly to the Interim Evaluation based on contractor successfully completing the evaluated performance criteria (i.e. one-time Interim Evaluation Payment).  This could be done approximately mid-point through the award fee period with the remainder of the potential award fee paid to the contractor at the end of the period based on the FDO’s final determination.

