November 26, 2003

Mr. Steve Cohen

OUSD (AT&L) IMD 3C132

3062 Defense Pentagon

Washington, D.C.  20301-3062

RE:
DFARS Case 2002-D024

Dear Mr. Cohen:

The Coalition for Government Procurement appreciates this opportunity to comment on the above-referenced interim rule.  Though we understand that the rule is meant to provide individual Department of Defense (DOD) activities flexibility in adopting review processes for the use of non-DOD contracts, we believe that additional guidance is necessary in order to eliminate confusion as to whether non-DOD contracts remain accessible to the DOD community.

The Coalition is an association of over 300 companies selling commercial services and products to the federal government.  Our members include large, medium, and small firms from a wide variety of industry segments.  Together, our members account for over $20 billion in sales to the US government each year and approximately 70% of the sales made through GSA’s Multiple Award Schedule program.  Since 1979 we have worked with leaders in government to institute common sense procurement practices.

AGENCIES NEED MORE GUIDANCE

Coalition members are concerned that, in its attempt to provide maximum flexibility, the interim rule provides DOD activities with minimal guidance on whether and how non-DOD contracts can be used inside the agency.  As a result, there is substantial confusion on the front lines.  Some of our member companies have stated that some DOD offices, acquiring routine commercial items such as office products, believe that the interim rule prohibits them from using non-DOD contracts.  There are delays in the acquisition process and increased acquisition overhead as a result.  In one instance, this led to the loss of substantial business for a small business member of the Coalition.

The Coalition feels that this was not the intent of Congress or DOD.  The original legislation that gave rise to this interim rule, we believe, was meant to have DOD entities evaluate their use of non-DOD contracts and establish processes by which such contracts can continue to be used and appropriately managed.  While there may be cases where DOD feels it is appropriate to acquire certain services and products through internal contracts as a result of this process, we do not feel that the rule was intended to bring about the circumstances described above for the routine acquisition of most commercial items and services.

DOD relies on outside contracts, such as the GSA Multiple Award Schedule program, to acquire billions of dollars in needed services and products.  The Coalition believes that there must be clearer guidance to DOD activities in the interim rule and through other DOD communications, that this program, used properly, is still an acceptable and viable acquisition method.  We are concerned that without this guidance more and more DOD agencies will believe that they must establish programs parallel to the schedules and not use the schedules themselves or the assistive procurement services available via GSA’s Federal Technology Service.

The Coalition believes that significantly impeding DOD access to schedule contracts will cause harmful delays in the acquisition of needed services and products.  DOD is the single largest user of the schedules program and used it to buy several billion dollars in goods and service in Fiscal Year 2003.  While we do not believe that the intent of the interim rule was to bring this usage to a halt, we are concerned with anecdotal information from our members to the contrary.  

As a result, DOD will incur substantially increased acquisition costs and delayed procurement time lines by establishing its own contracts.  In the meantime, those on the front lines may have to go without needed products or support services.  We believe this strengthens the case that additional guidance is needed to ensure that DOD has an uninterrupted supply chain at a time when troops are deployed overseas and new agency missions evolve every day.

CONCERNS WITH SERVICE LEVEL GUIDELINES

The Coalition is also concerned that individual service review programs that govern how non-DOD contracts will be used will create confusion.  While we understand that a “one size fits all” approach is unfeasible, each service’s rules must be clear and understandable.  To date, we feel that only the standards issued by the Air Force meet this goal.  Those issued by the Navy are confusing, even to those experienced in government procurement.  Further, they are being interpreted to mean that non-DOD contracts are not performance-based and, therefore, cannot be used by the Navy.  We have not yet seen any Army standards, but understand that at least one major procurement is being delayed pending their establishment.

The result of this situation is delays, confusion, and increased costs for DOD.  Stronger guidance at the agency-wide level is essential.  We believe that schedule and other non-DOD contracts can be utilized in a performance-based manner depending on how buyers craft specific task orders.  Schedule contracts, as well as other government-wide acquisition contracts, often include the flexibility to meet performance-based standards if buyers so request that offers be submitted on that basis to a Request for Quotes.

We urge DOD to issue clarifications that the interim rule does not preclude the use of non-DOD contracts.  Further, we ask that agency-level officials work with their service-level colleagues in the Navy and Army to draft clear and concise review standards that all stakeholders can understand and follow.  This would include affirmative service-level statements that vehicles such as the GSA schedules program are an important and legitimate source of supply and that they can often be used in a performance-based environment.

SCHEDULE CONTRACTS ARE IMPORTANT TO DOD

DOD relies on the schedules program for the timely acquisition of needed goods and services.  It was a schedule contract that enabled the agency to quickly decipher audiotapes proved to be of Osama Bin Laden.  Because the agency had access to a quick and efficient procurement method, we were able to quickly assess further threats to national security and react accordingly.  Hundreds of procurement actions just like this provide DOD with critical information technology infrastructure, personal security and safety products, and other needed items.

DOD does not have contracts in place, nor the personnel in the agency, to meet the myriad needs of the agency’s many missions in the same way the schedules program can and does.  Making access to this program more difficult through improper application of the interim rule or unclear service level review processes will harm the agency’s ability to meets its mission.  We urge timely action to clear up this unintended situation and are ready to work with DOD to assist in this area.

CONCLUSION

The Coalition wants to emphasize that we do not believe the intent of the interim rule was to create the confusion that has since developed on several fronts.  We believe that the rule was intended to put in place clear and workable review processes that allow the agency to use non-DOD contracts in the fulfillment of its missions.  At a minimum, we recommend the changes shown on the attached document.  In addition, we urge additional guidance in the rule and elsewhere to ensure that this original intent is realized.

Thank you for this opportunity to comment.  

Sincerely,



Edward L. Allen

Executive Vice President

