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The National Association of Aircraft & Communication Suppliers

c/o Fausti & Associates


4301 Connecticut Avenue, N.W.


Suite 453


Washington, D.C.  20008

Telephone: (202) 237-0505
Fax: (202) 237-7566

November 14, 2003

VIA FACSIMILE AND E-MAIL WITH

ORIGINAL BY FIRST-CLASS, U.S. MAIL
Defense Acquisition Regulations Counsel

Attn: Mr. Steven Cohen

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, D.C.  20301-3062


Re:
DFARS Case 2002-D032; Comments on Limiting the Use of Source Inspection Requirements for Contracts or Delivery Orders Valued Below $250,000; proposed change to DFARS, 48 CFR Part 246 
Dear Mr. Cohen:


On behalf of its 120 small business members, the National Association of Aircraft & Communication Suppliers (“NAACS”) is pleased to submit its comments with regard to DFARS Case 2002-D032, a proposed rule which, if implemented, would severely restrict and limit the use of source inspections for contracts and delivery orders valued at less than $250,000.00.  For the reasons set forth herein, although the NAACS does not oppose the implementation of the new rule, the NAACS is highly concerned that the new rule, among other things, may delay payment by the Government on supply contracts and may unfairly impose unnecessary and burdensome new inspection requirements on our small business members.       


The Members of the NAACS

The NAACS is a national trade association consisting of 120 small business members who buy, sell and use former, Government-owned military surplus aircraft and parts.  NAACS members stock hard-to-find, out-of-production replacement parts that can be provided on an immediate basis at a fraction of the prices charged by the original equipment manufacturer (“OEMs”).  NAACS members play a vital role in the defense distribution supply chain, having received many commendations during Desert Storm and Desert Shield and the ongoing Afghanistan and Iraqi campaigns.  NAACS members also serve as a valuable source of supply to friendly foreign nations operating older generation U.S. aircraft.


In an audit report issued three years ago, the Inspector General of the Department of Defense concluded that:  

Surplus dealers speculating in surplus material provide a legitimate, cost-effective, and expeditious avenue for DoD customers, through DLA [the Defense Logistics Agency], to satisfy unprogrammed demands for material.... [S]urplus material can be a readily available alternative for urgent DoD requirements.  Because DLA had not implemented formal policy and standard procedures on the reacquisition of surplus material, DoD customers could miss opportunities to purchase surplus material at a cost savings and to reduce delivery times for items needed in an emergency.[
]

See DoD Office of the Inspector General Report No. D-2000-171, entitled, “Reacquisition of Surplus Material by the Defense Logistics Agency,” dated Aug. 9, 2000, at page 6 (emphasis added).  Our members provide parts not just for emergency DoD buys.  Our members routinely handle contracts on a day-to-day basis.  A recent review of data that is available on DLA’s Procurement Gateway website (http://progate.daps.dla.mil/home/) reveals that DLA awards in excess of one hundred contracts each month acquiring surplus parts.  The NAACS estimates that DLA spends in excess of $40 million annually in acquiring surplus parts.   


The NAACS’ Comments on DFARS Case 2002-D032
1.
The New Rule Will Likely Delay Payment on Contracts

Our members sell former Government-owned surplus parts to the military services, both directly and through DLA.  Under the current inspection and acceptance framework, Quality Assurance Representatives (“QAR”), employed with the Defense Contract Management Agency (“DCMA”), conduct inspections of the contract material at the contractor’s facility. 


Once the QAR determines that the surplus materials being offered are acceptable, the QAR signs-off on a Form DD 250 (“Defense Material Inspection and Receiving Report”), thereby evidencing the Government’s acceptance of the material.  The surplus contractor then presents the signed DD250 for payment.  That is how our members are paid.  The NAACS is concerned that the new rule, which, as a practical matter, will essentially eliminate all source inspections for surplus contracts, will result in significant payment delays to our members.


There is no doubt that the new rule will virtually eliminate source inspections for contracts where the material provided is former Government-owned surplus.  This is true for a variety of reasons.  Except under certain limited circumstances, the new rule would eliminate source inspections for contracts and delivery orders valued at less than $250,000.  In connection with preparing our comments on the proposed rule change, the NAACS surveyed 125 contracts to supply surplus that were recently awarded by DLA.  The average dollar amount of these contracts was slightly more than $6,000.00.  The largest single contract was for approximately $96,000.00.  In fact, of the 125 contracts surveyed, only 3 were for in excess of $50,000.00.  Given that the new rule essentially eliminates source inspections for contracts under $250,000, none of the 125 surveyed contracts would have qualified for source inspections after the rule change.


The new rule, however, does call for source inspections on contracts under $250,000 under limited conditions.  None of these exceptions would seem to apply to a surplus contract.  As set forth in proposed DFARS 246.402, these exceptions include where the contract’s technical requirements are considered “significant”; the item is considered to contain “critical product features”; and, in the case of a non-manufacturer like a surplus offeror, there exists “specific Government verifications” that are “identified as necessary and feasible to perform.”  These three conditions are unclear and should be better defined.  However, in the case of surplus, it is doubtful that these three conditions would be met in any event since the material being offered was previously accepted by the Government – having been previously purchased by the Government.  It is important to understand that if the items were not sold to our members as excess by DoD, they would have continued to be stored at a DoD supply depot and would ultimately have been installed or used by the military.  Consequently, it is doubtful that a surplus item (having already been accepted once before by DoD under the initial contract with an OEM) would be considered an item possessing “significant” technical requirements or “critical product features” that would satisfy the three conditions that must be met for an item to be inspected at the contractor’s facility.  Therefore, given our survey of the 125 referenced DLA contracts to purchase surplus, it is doubtful that many, if any, surplus contracts would be entitled to a source inspection.
  Consequently, it is clear that the new rule would end source inspections for surplus contracts.


Therefore, contracts to supply surplus would undergo destination inspection and acceptance at the Government’s facility.  This will surely result in payment delays considering the strong likelihood of materials being received by the Government and then not being immediately inspected and accepted.  The NAACS has heard a number of horror stories from its members who have had destination inspection contracts in the past.  The worst of these accounts include instances where the Government misplaces the materials, let alone the normal problem of delayed inspections and payment.  


When this proposed rule was first published, the undersigned contacted Mr. Steven Cohen of OUSD to discuss our concerns over delayed payment.  Mr. Cohen indicated that he did not believe that this would be a problem since DoD will soon implement an electronic payment process which should speed getting contractors paid.  When asked when this new electronic process would be implemented, Mr. Cohen candidly admitted, “that’s the problem, we don’t know.”  Further compounding our concerns over delayed payments is the fact that the proposed new rule does not describe how contractors are to be paid in the absence of a DD250 signed by the QAR at the contractor’s facility.    


In light of the above, the NAACS proposes that the new rule be amended to require the Government to inspect material no later than 30 days following the Government’s receipt of the item and that payment be made to the contractor no later than 60 days following the government’s receipt of the material, regardless of whether an inspection has occurred.   


DD250's:  Will the Government inspection facility that signs the DD250 submit the signed form directly to the payment office?  Will a copy be provided to the contractor?  If not, it should be.  The person who signs-off on the DD250 at the Government’s facility should be required to immediately fax a copy of it to the contractor.  The form would serve as the contractor’s proof that the materials were delivered and accepted, thus establishing an entitlement to payment.  It is essential that the contractor have a copy of the signed DD250 or otherwise, according to our members, they experience difficulties in getting paid. 


“Fast Pay”: Some of our members advise us that they have already received contracts calling for inspection at the Government’s facility.  Some of these contracts incorporate the “fast pay” procedure, allowing them to be paid not only promptly, but early.  We propose that DoD implement the “fast pay” procedure for all contracts that call for inspection of surplus items at the Government’s facility.       

2.
The New Rule May Unfairly Impose New and Unnecessary Inspection Requirements on Surplus Offerors                                                                                         

Because the surplus material being offered was previously inspected and accepted by the Government as a conforming part under a previous DoD acquisition contract with the OEM, the on-site inspections conducted by the QAR at the contractor’s facility concern themselves with ensuring that the material and/or its packaging has the same National Stock Number (“NSN”) called for in the contract; that the quantity of the materials offered equals the quantity called for in the contract; and that the materials are new and unused.


The surplus offeror’s inspection obligations are generally set forth in 52.211-9000 (Government Surplus Material DLAD (APR 2002).  Currently, unused surplus items are visually inspected by the contractor and the DCMA QAR at the contractor’s facility to ensure that the items are new and unused and without obvious signs of defects or deterioration.
  The QAR also inspects the items in accordance with afore-mentioned 52.211-9000 and the 4-page surplus certification that is completed by the contractor.  The certification requires the contractor to state that the material and/or its packaging is marked with the same NSN and CAGE CODE as that called for under the Solicitation; that the material offered was previously owned by the Government; that the material is new and unused; that the material has not been altered or re-conditioned; that the material is in its original packaging; and that the material has been inspected for absence of corrosion.  It is important to understand that prior to contract award, DLA and the Engineering Support Activity (“ESA”) have already “accepted” the material as conforming, based upon the contractor’s representations made in the 4-page certification.  After award, the QAR is simply there to verify the information contained in the certification.                        


Our concern with regard to the proposed rule is that it is silent with respect to the inspection requirements that may be imposed on surplus offerors.  The NAACS contends that the rule must be amended to clearly state that the new rule does not impose or otherwise change the inspection obligations currently adhered to by a surplus offeror under 52.211-9000 (Government Surplus Material DLAD (APR 2002).

3.
The Continued Use of “Alternative Release Procedures” under DFAR 246.471  


Some of our NAACS members are qualified to conduct their own inspections of contract material at their own facilities under the so-called “Alternative Release Procedures” (“ARP”) pursuant to DFAR 246.471.  Pursuant to DFAR 246.471(b)(iii), where the “contractor has a record of satisfactory quality, including that pertaining to preparation for shipment,” the contractor may “assume the responsibility for releasing the supplies for shipment” in place of having the inspection performed “by a representative of the contract administration office.”  DFAR 246.471(a).  Pursuant to this procedure, we understand that contractors who have a successful record of quality performance, on time delivery, total quantity delivered with zero defects and no record of defaults, are allowed to conduct their own origin inspections instead of having those inspections conducted by a QAR.  The QAR does not come to these facilities.  The contractor simply faxes a DD250 to the QAR for his or her signature.  


Given the success of the ARP program, it makes sense to continue to allow ARP-approved contractors to continue to conduct their own origin inspections.  This would only require the procuring agency to contact DCMA for a list of ARP-approved contractors and then designate these contracts for continued origin inspection in accordance with DFAR 246-471.                  

4.
Additional Significant Concerns

The NAACS has the following additional concerns:


A.
Ensuring that parts get quickly to the warfighter: We are concerned that ending source or origin inspections will not only delay payment to our members, but also delay delivering the parts to the military customers who desperately need them.  When parts are accepted by a QAR at origin, they can immediately be put to use.  Our members report receiving large numbers of emergency orders recently that request immediate shipment.  Unfortunately, our military is still engaged overseas in defending our freedoms.  We are concerned that delays in conducting inspections at the receiving end will also delay getting our partes to the military users who need them.


B.
What will DCMA’s role be?:  Will surplus contracts continue to be administered by the local DCMA offices or will they now be administered by the buying activity?


C.
Factory Packaging – “traceability”:  Will surplus contractors be required to ship the parts in their original factory packaging that the parts were stored in when they were obtained as excess from DoD, or will the surplus contractor be required to repackage and re-label the parts?  This could be a critical issue since the integrity of the item and traceability back to the original DoD contract is best ensured when the item is contained in its OEM factory packaging.  If the surplus offeror is required to remove the factory packaging (outside of the presence of a QAR) prior to shipping, how will the buying activity at the destination ensure traceability and conformance to the 4-page surplus certification?  


D.
Effective Date:  If the new rule is imposed, when will it become effective?


E.
Will inspection location be specified in the Solicitation?:  How will the Government make its intentions known as to the location of acceptance?  Will the inspection locations – origin or destination – be identified in the solicitation or will it not be specified until after contract award?  We prefer that it be clearly identified in the solicitation so that all parties are on notice at the outset as to the contract’s requirements.


F.
Electronic Payments:  When will the new electronic payment system be implemented?  How can we learn about the expected featured of this new electronic system.


* * *


The NAACS appreciates this opportunity to submit our comments on the proposed rule.  We look forward to reviewing the comments submitted by other interested parties which we understand will be available for public viewing after the comment period has expired at http://emissary.acq.osd.mil/dar/dfars.nsf.  Thank you for your consideration of our comments.  We would be pleased and delighted to meet with you to discuss this issue further.   







Very truly yours,







John J. Fausti







NAACS Executive Director

cc:
Mr. William Finkel, Defense Logistics Agency


Ms. Karron Small, Defense Supply Center Richmond


The following four Officers of the NAACS:


Mr. Peter Beaulieu


Associated Aircraft Mfg. & Sales, Inc.


Ft. Lauderdale, FL


Mr. Brian Cole


United Aeronautical Corp.


North Hollywood, CA


Mr. Steven Wilk


Dixie Air Parts Supply, Inc.


San Antonio, TX


Mr. Homer Garten


Camar Aircraft


Camarillo, CA
	�The NAACS is pleased to report that DoD has since implemented the regulations referred to above by the Inspector General.  


	�There may be exceptions where the surplus item is considered a “critical safety or application item” (formerly known as flight safety critical items) that would require a source inspection. 


	�Again, it is important to remember that if the items were not sold as excess by DoD, they would have continued to be stored at a DoD supply depot and would ultimately have been installed or used by the military.






