May 2, 2002

Susan L. Schneider

OUSD (AT&L)

3062 Defense Pentagon

Washington, D.C.  20301-3062

RE:
DFAR Case 2001-D017

Dear Ms. Schneider:

The Coalition for Government Procurement appreciates this opportunity to submit comments on the proposed rule to implement section 803 of the Fiscal Year 2002 Defense Authorization Act.  The Coalition worked closely with Congress when this Section was being debated and we look forward to working the Department of Defense (DOD) on the implementation of a rule that retains maximum flexibility for DOD buyers, while still providing extra guidance to make sure that proper acquisition decisions are made. 

The Coalition is a 330-member association of companies selling commercial solutions to the federal government.  Our members include both large and small businesses, many of them suppliers to DOD.  Coalition members account for nearly 75% of all sales made through GSA Multiple Award Schedule contracts and over half of all commercial solutions purchased annually by the government.  We have worked with government officials for over 22 years to ensure common sense in government procurement.  

The Coalition has several concerns with proposed rule.  While we understand that the Department is working to implement a Congressional mandate, we believe that the rule can and should be considerably re-written in order to have the intended effect of providing clear and useful guidance to DOD buyers.  Our comments are offered in the spirit of cooperation toward achieving such a goal.

The Coalition urges the adoption of a rule that provides guidance and flexibility to DOD buyers, instead of implementing a series of strict mandates that attempt to manage to the lowest common denominator.  We strongly support the empowerment of government procurement officers provided by FASA and the Clinger-Cohen Act.  We feel that this empowerment has generally worked well and contributed to more efficient and effective government.  

DOD should issue regulations on Section 803 in that spirit.  Government acquisition does not operate at its most effective and efficient with a series of strict rules and procedures that do not allow buyers to exercise common sense and judgment.  While guidance may be needed, we do not favor taking away basic business-making decisions from buyers.  We recommend that the proposed rule be re-read in this light and appropriate changes made.  

Our specific comments follow.

Proposed Rule Is Unclear and Confusing

The Coalition believes that the proposed rule, as currently written, is virtually impossible to understand or follow.  It is written in “government-ese”, despite federal guidelines calling for rules to be written in clear and concise terms.  We doubt that many DOD buyers could understand the intent of the rule or, more importantly, be aware of the flexibility still provided to them under it.  

As a result, we feel that many DOD buyers may simply stop using schedule contracts and conduct more open market procurements from scratch.  This will have the unintended consequences of driving up acquisition costs and lead times and very likely reducing effective competition as buyers can proceed with an open market purchase even if they receive only one offer.  

The Coalition objects to this in the strongest possible terms.  We, along with most in government, believe that schedule contracts, along with other indefinite delivery, indefinite quantity contracts, have provided substantial benefits to the government through streamlined procurement cycles and reduced cost.  Crafting a rule that makes it more attractive for a DOD buyer to by-pass these efficient, effective procurement methods in lieu of open market purchases will bring us back to the days before FASA and Clinger-Cohen were enacted.  Two year procurement cycles, outrageous litigation and protest costs, increased paperwork, and reduced small business opportunities will all result.

The Coalition urges DOD to make the proposed rule substantially clearer so that buyers know schedule and other contracts are preferred acquisition methods that offer substantial benefits over open market purchases.  The rule must be clear on the benefits and flexibility still available to DOD buyers when using these methods.

Specifically, the language at part (c) continuing all the way to part (d) confuses even those familiar with the original Congressional language.  Any person not familiar with the intent of the rule, or the underlying legislation, would find it very difficult to discern what their new responsibilities and remaining flexibility are.  In fact, a straight reading of the proposed rule would lead most buyers to believe that they must provide fair notice to all contractors each and every time they make a schedule procurement.

This was most definitely not Congressional intent and, left unchanged, will have the effect of bringing DOD schedule procurements to a screeching halt.  This will have a profound negative impact on agency operations, many of which rely heavily on schedule contracts to get what they need, when they need it, at great values.  It is these schedule purchases that enable DOD to meet many of its critical national security mandates.  Without clear direction of the flexibility still available to DOD buyers, many will abandon schedule contracts completely, driving up agency acquisition costs, increasing procurement lead times, and contributing to the creation of a government that costs more and works worse.  

Congress clearly did not want this to happen as it provided DOD buyers with schedule purchase options in Section 803.  Buyers are allowed to proceed with procurements if they have obtained three qualified offers, or have documented their case file on the inability to find at least three qualified companies.  These options will allow most DOD buyers to continue using schedule contracts as they do today.  Yet, the proposed rule, as written, makes it nearly impossible to determine this.

The Coalition strongly recommends that this language be re-written in clearer terms.  We recommend the following:

“When making purchases from GSA Multiple Award Schedule contracts, department buyers shall:

1. Make a reasonable effort to obtain three qualified proposals from schedule contractors, OR

2. Make a written determination that additional qualified contractors were asked for proposals and did not submit them

3. If neither steps 1 or 2 above can be met, the contracting officer shall provide fair notice submit an offer and have it fairly considered

4.
In the case of numbers 1 or 2, contracting officers may proceed with the procurement.”

The Coalition believes that this language is considerably clearer than that contained in the proposed rule and will provide needed guidance for contracting officers.  It also adequately reflects Congressional intent as well as echoing our initial comments that regulations should guide and not mandate.  It makes clear the options provided for under the law, while still directing the solicitation of all qualified offerors in certain circumstances.   

Covered Services

Another major Coalition concern with the proposed rule is the absence of a clear definition of what types of services are covered by it.  Absent clear language, Coalition members are already being told by DOD buyers that ancillary services such as installation and routine maintenance will fall under the new rule.  This was not the intent of Congress.  We urge the adoption of a clear definition of what is and is not included under the rule.

The Coalition believes that Congress intended Section 803 to apply only to professional services.  Services that are ancillary or incidental to the purchase of products are not intended to be effected by the language included in the final bill.  Similarly, routine maintenance of installed equipment was also not discussed during consideration of the law.

Professional services, such as systems integration, business management consulting, and professional engineering are examples of services that Section 803 was truly intended for.  Since the adoption of the law that included Section 803, both buyers and contractors involved in these types of procurements have been preparing for the effect of a final rule.  These entities are familiar with the rule making and have had a chance to adapt sales and purchases procedures accordingly.  

Those who primarily sell products, however, have not had this opportunity as Section 803 was intended only for services.  Yet, without a clear definition of what is to be covered under Section 803, such contractors and buyers may find themselves having to deal with rules which they thought weren’t met for them and, as a result, have not prepared for.  This will have a deleterious impact on DOD purchasing, causing considerable confusion and delays in providing routine services.  

Failing to address these issues will also cause warranty and other problems if maintenance and other services are covered.  Companies have strict policies as to who is allowed to install, service, and maintain their equipment.  These warranty items are given considerable consideration in product procurements.  Should DOD buyers use Section 803 procedures to acquire these services, however, it is quite likely that the manufacturers warranty would be rendered null and void.  This will leave the government with no recourse if equipment fails to perform or is inadequately serviced or installed.  Considerable disruption to critical DOD operations could result and increased costs will be incurred.

The Coalition urges that any final rule be very clear that Section 803 applies only to a given set of professional services.

BPA Requirements

The Coalition also takes strong exception to part (d)(2) of the proposed rule dealing with single Blanket Purchase Agreements (BPA’s).  We feel that it is entirely inappropriate to include this provision in the proposed rule and urge its deletion from any final regulation.

The direction that single award BPA’s be initiated only on a firm, fixed price basis is essentially an attempt to implement new Multiple Award Schedule policy via this rulemaking.  We do not believe that this portion of the proposed rule was a major, or even middling, Congressional concern during the consideration of Section 803 and are therefore unsure of why it is included here.

The Coalition feels quite strongly that this is not the appropriate venue for shaping MAS policy.  While the proposal would only effect DOD purchases, it would have the effect of reaching much further as DOD is the single largest user of schedule contracts.  There are appropriate means available through which changes to MAS policy can be reviewed and discussed.  If DOD or others wish to consider a policy change on single award BPA’s, we recommend that those channels be used.  This will afford all stakeholders with a better opportunity to comment on whatever proposal is put forth at that time.

The Coalition objects to the requirement for firm, fixed price single award BPA’s on merit as well.  We feel it is inappropriate to tie the hands of buyers in this manner and remove a key component of flexibility that works well today for hundreds of buyers. DOD is a large and diverse agency with varying needs.  Limiting how agency buyers acquire services in this way attempts to place a “one size fits all” mandate on an operation that is perhaps most ill-suited for this approach.

The mandate simply will not work for many in the agency and will have the effect of forcing some buyers into more time-consuming and costly procurement methods.  This provision needlessly decreases the tools available to buyers who want to conduct fast, low cost, and competitive procurements.  Again, we urge its deletion.  

In any case, the Coalition re-affirms its position that this rulemaking is an inappropriate place to make a schedule policy change and offer these comments only as a precursor to frame any future, MAS-wide discussion of the issue.

Impact on Small Businesses

The Coalition also believes that the proposed rule will have a substantial negative impact on small businesses. We are concerned that DOD buyers will either: 1.  Create a limited list of firms upon whom they can rely to submit a qualified response to meet the “three offer” rule; or 2.  Inundate small firms with statement of work requests that the firms have little or no realistic chance of winning.  In either scenario small firms will have less of an opportunity to compete on an even playing field than they do today.  

Discussions we have had with numerous DOD buyers suggest that they regularly solicit small businesses when competing a schedule task order today.  This provides small firms a real chance to compete for business, while allowing others to pass on opportunities that are not right for them.  DOD buyers suffer no negative consequences if they fail to obtain three qualified bids and those small firms that do respond have a shot at the business.

Under Section 803, however, contracting officers will suffer negative consequences if they don’t obtain three qualified offers.  The Coalition believes that many buyers will now just go to those firms they know will give them a response and not risk asking new or small firms for an offer.  This will reduce small business opportunities and make it more difficult for DOD to meet its small business goals.

Similarly, if DOD buyers regularly send statements to the universe of eligible companies, small businesses that lack the resources to adequately handle large volumes of paper will be unable to sort through the requests to determine which offer true business opportunities and which were sent merely to meet a DOD buyer’s statutory mandate.  As a result, small firms will miss out on true business opportunities and spend time responding to offers they have little or no chance of winning.  This will also reduce small business participation and harm small firms.  

Conclusion

The Coalition urges DOD to take all of the time allotted to it under the law to carefully craft a clear and easy to follow rule implementing Section 803.  This rule will include a clear definition of the service acquisition actions covered by it.  We feel that the rule should also be “clean” and deal only with the major issues outlined by Congress in the underlying legislation.  

We again appreciate this opportunity to submit these comments and look forward to working with the Department of the crafting of a final rule.

Sincerely,

-e-signed-

Edward L. Allen

Executive Vice President

