May 2, 2002

Susan L. Schneider

OUSD (AT&L)

3062 Defense Pentagon

Washington, D.C.  20301-3062

RE:
DFAR Case 2001-D017

Dear Ms. Schneider:

The Office and Scientific, Healthcare, and Furniture Committees of the Coalition for Government Procurement are submitting these comments as a special supplemental statement on behalf of those Coalition members who primarily sell products to the federal government through GSA Multiple Award Schedule contracts.  We feel that it is important to submit these comments as the proposed rule, as written, could substantially and detrimentally affect both our businesses and the ability of the Department of Defense to meet its national security mission.  Without a substantial re-write of the proposed rule, we believe that we will be unintended victims of a rule primarily meant to affect professional service acquisitions and that DOD operations will suffer from improperly maintained and installed equipment.  We urge you to consider our recommendations on revising the rule so that those who know little or nothing about Section 803 – and were never intended to be included in its coverage – do not suddenly find themselves facing substantial new business hurdles.

While we understand that the Department is working to implement a Congressional mandate, we believe that the rule can and should be considerably re-written in order to have the intended effect of providing clear and useful guidance to DOD buyers when acquiring professional services.  The proposed rule, however, lacks a clear and concise definition of what types of services are covered by it.  Absent such language, product providers that also include installation, maintenance, and other ancillary services to support their products will find themselves having to deal with rules never meant for them that will cause substantial delays in the acquisition process and create serious problems for the government.  In fact, some Coalition members are already being told by DOD buyers that ancillary services will be covered under the new rule.  

The Coalition product-oriented committees believe that Congress intended Section 803 to apply only to professional services and not to acquisitions where the service is a small part of an overall product acquisition.   The Coalition played a substantial role in the crafting of the final legislative language in the DOD Authorization Act and we can say definitively that routine maintenance, installation, and other similar services were not discussed during consideration of the law as examples of service acquisitions that would be covered.  In fact, the Coalition worked to have the original language of Section 803 modified to specifically exclude product-related acquisitions.

Professional services, such as systems integration, business management consulting, and professional engineering are examples of services that Section 803 was truly intended for.  Since the adoption of the law that included Section 803, both buyers and contractors involved in these types of procurements have been preparing for the effect of a final rule.  These entities are familiar with the rule making and have had a chance to adapt sales and purchases procedures accordingly.  

There are serious consequences for DOD buyers and users as well if the final rule is not modified.  Companies have strict policies as to who is allowed to install, service, and maintain their equipment.  Those lacking specific training or certification are not authorized to perform such work.  These warranty items are given considerable consideration in product procurements. Yet, should DOD buyers use Section 803 procedures to acquire these services, it is quite possible that unauthorized entities will perform this type of work.  This renders the manufacturers warranty null and void.  Worse, it exposes government workers to unsafe working conditions and will result in products that do not work as intended.  DOD agencies, and their workers, will be left with no recourse if equipment fails to perform, is inadequately serviced or installed, causes damage to the workplace, or injures personnel.  Considerable disruption to critical DOD operations can result and increased costs will be incurred.

Failing to set forth clear language in this area will, therefore, cause DOD problems far beyond the realm of acquisition.  Employee relations and operational efficiency will suffer. Mission-critical equipment may not function as needed.  DOD will be vulnerable to very real problems in meeting its national security mission.   

The Coalition product-oriented committees also believe that the proposed rule will have a significant negative impact on small businesses.  Small business dealers provide the great majority of the work we have discussed in this letter.  Yet, many of these businesses don’t even have their own schedule contracts, let alone the resources, that would allow them to receive and adequately respond to statement of work requests.  

These businesses participate on contracts held by manufacturers.  They benefit from our schedule contracts without having to go through the cost and time expenses of obtaining their own contract.  The government benefits from having experienced and qualified people, usually located in the immediate community of a DOD installation, perform the work.  Requiring DOD buyers to follow Section 803 procedures for installation and maintenance-type services, however, means that many of these small businesses will be shut out of DOD business.  Neither our companies, nor most of the dealers that participate on our contracts, will be able to adequately sort through dozens of statement of work requests, forward them to the appropriate people, receive responses back, and be able to perform the work in a timely and cost-effective manner.

Thus, Section 803 creates another class of unintended victims Section 803 was never intended to impact.    

The Coalition’s product-oriented committees urge that any final rule be very clear as to what types of acquisitions are affected.  We strongly recommend that it be made clear that Section 803 applies only to professional services and that serious negative consequences can be faced by DOD if it fails to have authorized professionals install and maintain equipment.

We join in the main comments offered by the Coalition urging DOD to take all of the time allotted to it under the law to carefully craft a clear and easy to follow rule implementing Section 803.  This rule will include a clear definition of the service acquisition actions covered by it.  We feel that the rule should also be “clean” and deal only with the major issues outlined by Congress in the underlying legislation.  

We again appreciate this opportunity to submit these comments and look forward to working with the Department of the crafting of a final rule.

Sincerely,

-e-signed-

Bruce McLellan

Executive Director

