Comments on DFARS Case 2002-D024 – Interim Rule
Approval of Service Contracts and Task Orders

The interim rule amends the DFARS to implement section 801(b) of the FY 02 NDAA.  Section 801(b) requires DoD to establish and implement a management structure for the procurement of services.  We propose that interim DFARS 232.170-2 be slightly revised to more accurately reflect the benefits of the proper use of Economy Act orders.  The interim rule currently provides in part: 

232.170-2   Prohibition on acquisition of services.

     Unless approval is obtained in accordance with 237.170-3, do not acquire services through use of a contractor task order that --
     (a) Is not performance based; or 

     (b) Is awarded by an agency other than DoD. 

This portion of the rule, as drafted, appears to contravene the language of the Economy Act; at best it implies that the use of Economy Act authority is not favored and that the placement of orders under non-DoD contracts should be an exception to the rule.  This draft language is inconsistent with the perceived benefits set out in the Economy Act, 31 U.S.C. § 1535 (2003), which provides in part: 


§ 1535.  Agency agreements 

(a) The head of an agency or major organizational unit within an agency may place an order with a major organizational unit within the same agency or another agency for goods or services if -- 
   (1) amounts are available; 
   (2) the head of the ordering agency or unit decides the order is in the best interest of the United States Government; 
   (3) the agency or unit to fill the order is able to provide or get by contract the ordered goods or services; and 
   (4) the head of the agency decides ordered goods or services cannot be provided by contract as conveniently or cheaply by a commercial enterprise [italics added]. 
Note that the Economy Act promotes the use of such orders when the services can be provided more conveniently or cheaply.

The interim rule also appears contrary to the plain language of section 801(b) of Public Law 107-107, which focuses on a management structure within DoD for the procurement of services that is comparable to the structure for the procurement of products by DOD.  This provision (§ 2330(b)(1)) sets out management responsibilities that include the following:

(A)  Ensuring that the services are procured by means of contracts or task orders that are in the best interests of the Department of Defense and are entered into or issued and managed in compliance with applicable statutes, regulations, directives, and other requirements, regardless of whether the services are procured through a contractor task order of the Department of Defense or through a contract entered into or task order issued by an official of the United States outside the Department of Defense [italics added]. 

…

(C)  Approving, in advance, any procurement of services above the thresholds established pursuant to subsection (a)(2)(D) that is to be made through the use of –

     (i) a contract or task order that is not a performance-based contract or task order; or

     (ii)  a contract entered into, or a task order issued, by an official of the United States outside the Department of Defense. 

Once again, Congress, by its enactment of section 801(b), recognizes that DoD can benefit from the appropriate use of task orders issued under existing contracts that are administered by non-DoD entities.  Contracting in this manner saves the DoD organization the substantial time, effort, and expense associated with conducting a new competition or negotiating a new sole-source contract.  Thus, the government avoids needless duplication of efforts and the services are provided to the war-fighter in a timelier manner.
Therefore, to avoid the erroneous implication that Economy Act orders are disfavored, we recommend that Interim DFARS 232.170-2 be amended, to more closely track the language of section 801(b) of PL 107-107 (§ 2330(b)(1)).  This can be done by replacing the words “Prohibition on” in the title with the words “Approvals for,” and phrasing the requirements regarding approvals of orders as an affirmative requirement, as follows:

232.170-2   Approvals for acquisition of services.

(a)  Obtain advance approval in accordance with 237.170-3(a) for the acquisition of services through use of a contractor task order that is not performance based.

(b)  Obtain advance approval in accordance with 237.170-3(b) for the acquisition of services through use of a contract or task order that is awarded by an agency other than DoD.
