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25 June 2002

Defense Acquisition Regulations Council

Attn: Ms. Amy Williams

OUSD (AT&L) DP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC 20301-3062

RE: 
DFARS Case 2002-D002


Codification and Modification of the Berry Amendment

Dear Ms. Williams:

The American Apparel & Footwear Association (AAFA) is pleased to submit comments regarding the implementation of Section 832 of the National Defense Authorization Act for Fiscal Year 2002, as published in the Federal Register on 26 April 2002 (67 Fed.Reg.20697).

AAFA is the national trade association representing apparel, footwear, and other sewn products companies, and their suppliers, which compete in the global market. A substantial number of AAFA’s members rely solely upon highly specialized military sewn goods sales for their livelihood. AAFA is a strong supporter of the Berry Amendment.

Berry Amendment protection guarantees the US military a "warm industrial base” of US manufacturers -- a critical national security requirement. For both rapid mobilization and basic procurement needs, the US defense establishment requires a reliable domestic supply of body armor, battle dress uniforms, headwear, footwear, parachutes and many, many other sewn-goods products. Rapid deployments, such as the one experienced in the buildup for Desert Storm or Bosnia, are impossible without secure and ready access to US-based suppliers that can ramp up a quick production of items that fit the military’s needs precisely. The US defense establishment represents more than $1.25 billion in annual sewn-goods purchases.  Currently, hundreds of US firms (from fiber, yarn and leather suppliers to the manufacturers who make the final items) with plants throughout the United States compete for this market. Many of these firms are substantially -- if not entirely -- dependent upon military sales.  With the commercial marketplace dominated by imports, lost military sales are not likely to be replaced with consumer sales. Without the Berry Amendment to support these contractors, the U.S. faces the very real danger of losing its “warm industrial base” and severely affecting its ability to meet its preparedness requirements. 

AAFA recognizes that section 832 provides for a straight codification of the Berry Amendment by updating the DFARS statutory text. AAFA believes that this action strengthens Berry and thus applauds it.

AAFA notes that regulatory language is often reviewed time and again when a provision needs clarification. In fact, one of the main purposes of the regulatory process is to make clear the intent of the language and the intent of the authors of the legislation that it seeks to implement. In this spirit, AAFA would like to address the clarification of language regarding both footwear and parachutes. 

Footwear has long been recognized as falling under the “clothing” category in the Berry language and has historically been treated as such by Congress, procurement officers, the established Defense hierarchy and by contractors. Conversations with Congressional staff have reconfirmed to AAFA that the intent of Congress is to continue this tradition. In order to make the regulations as clear as possible on both the Congressional intent and historical practices, AAFA believes that it would be prudent for the Council to clarify in the regulations that footwear is indeed included under Berry.

Parachutes are also recognized as covered by the Berry Amendment. Composed of textile fabric, it is clear that parachutes meet the Berry criteria, whether they are used for carrying either individual personnel or supplies. Again, conversations with Congressional staff have indicated that this is the Congressional intent. It is clear from experience that contracting officers, the Defense hierarchy and contractors alike all agree that parachutes are and have been included under the provision. In order to make the regulations as clear as possible on both Congressional intent and past practices, AAFA believes that it would be prudent for the Council to clarify in the regulations that parachutes are indeed included under Berry.

On an educational note, AAFA respectfully points out that there are currently no classes for procurement officers regarding the implementation and practice of using the Berry Amendment. AAFA believes that proper training of procurement officers and other personnel is the key to making the procurement process as seamless as possible. AAFA recommends the formation of a training class on the provisions and practice of the Berry Amendment. Additionally, AAFA believes that the general public (as well as Congressional staff, Administration staff and Defense staff) could benefit from the publication of a “Frequently Asked Questions” (FAQ) document on Berry. This document could be posted on the Defense Procurement website for easy access. AAFA enthusiastically volunteers to help in any way to create such a document, believing that the availability of information on the Berry Amendment is helpful to all.

If you have any questions about AAFA’s position on any of the above comments, please feel free to contact me at 703.797.9039. 

Sincerely,

Rachel Subler

Manager, Government Relations & Communications

American Apparel & Footwear Association
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