To:  Defense Acquisition Regulations Council

Attn:  Ms Amy Williams

OUSD (AT&L)DP(DAR)

IMD 3C132

3062 Defense Pentagon

Washington DC 20301-3062

Dear Ms Williams,

Subject:  DFARS case 2002-D005:  FMS Customer Involvement

The Foreign Procurement Group (FPG), which comprises a network of over 20 countries who purchase US defense goods and services under the Foreign Military Sales Program, would like to offer the following comments on the proposed change to the DFARS with respect to FMS customer involvement.

First of all, the FPG would like to express its wholehearted support for the formal introduction of customer participation in the contract development process.  There is consensus among FPG members that the ability to participate in the FMS contract definition phase in support of foreign requirements will result in additional insight on individual FMS requirements and better value for money for all concerned.  This new potential for visibility and participation will go a long way towards adding value in the FMS process, while at the same time facilitating acceptance of the FMS alternative by foreign decision makers.

Our one concern is with the number of caveats and exceptions limiting customer involvement.  While we support the principle in section 225, paragraph d) that “the degree of FMS customer participation in contract negotiations is left to the discretion of the contracting officer”, we would like to see the caveats balanced by a requirement for the contracting officer to provide detailed advice to the FMS customer where participation is denied or limited.  This would mitigate what we feel is a bias in the system toward denying legitimate requests by the customer for access to the process.

We recognize the reservations that industry has had in the past about the extent to which FMS customers should participate in the contracting process.  In response, the FPG echoes the remarks of one of its member countries, expressed by Gil Watters, Counsellor (Defence Materiel), Embassy of Australia, at the April NDIA session:  “It is not (our) intention to establish another negotiator at the table in the price setting process - that would be unworkable.  It is simply our intention to become a better informed customer.”  Mr. Watters also outlined the legal and ethical framework that governs all contract deliberations or negotiations in Australia, as a means of allaying industry concerns about the “disclosure of sensitive costing and pricing data and proprietary processes or technologies”.  FPG member countries support Mr. Watter’s view that “we share with the United States a common background to our law and ethics.  For a public official to breach a trust by not safeguarding the proprietary data shared with us is illegal and unethical under both our nations’ sets of laws and values.  Furthermore, it is just not in Australia's interests to breach the trust of our allies in Government and industry - what is in our interests however as an ethical FMS customer is exploring the limits within a trusting relationship.”

Australia’s values-based approach to acquisition, underlined by the sanctions of law, is repeated in different variants in all the FPG member countries.  We feel that this reality should open the door to a continuing evolution of increased visibility and customer participation, of which the DFAR  supplement on FMS customer involvement is an excellent first step.

With many thanks for the opportunity to comment.

The Chairman of the Foreign Procurement Group

Jennifer Stewart

Director, Defence Procurement

Embassy of Canada

