June 25, 2002

Defense Acquisition Regulations Council

Attn:  Ms. Susan Schneider

OUSD (AT&L)DP(DAR), 1MD 3C132

3062 Defense Pentagon

Washington, DC 20301-3062

Re:
DFARS Case 2002-D003

Dear Ms. Schneider:

Knoll, respectfully submits the following comments pertaining to DFARS Case 2002-D003, “Competition Requirements for Purchase from a Required Source.”

PL 107-107, Section 811, clearly gives DoD contracting officers the authority and responsibility to determine if UNICOR Federal Prison Industries products are comparable in price, quality and delivery time to products available from other sources.  There can be no question that the intent of the law is to eliminate UNICOR’s “mandatory status,” within DoD, as it has been defined by UNICOR. 

While we applaud the efforts to amend the DFAR to implement Section 811, we believe that the Interim Rule is not clear.   DoD purchasing officials are being told by UNICOR reps and subcontractors that the new law changes nothing, i.e., that the waiver procedures of FAR 8.6 remain in effect.  The interim rule leaves considerable room for interpretation and guidance by UNICOR.  It is vital that the final rule be crystal clear and ensure implementation of Section 811. 

Our recommendations for changes to the interim rule follow.  Please note that our comments are in italics.  The changes we recommend to the language appear in bold face:

1. Section 208.602, “Policy,” in its opening paragraph is quite clear, in that it follows the language of the law very closely.  We do recommend that GSA Federal Supply  Schedule contracts be specifically mentioned in this section as a source of comparison during the market research process:

“…products available from the private sector (established GSA Federal Supply Schedule contracts, open-market, etc.) that best meet the Government’s needs…”

In this section, and throughout the rule, it is imperative that language of the law – “comparable in price, quality and time of delivery” – be maintained.  

2. Also, the first sentence of Section 208.602 should refer to the FPI catalog, as does Section 811 of the law and the background information in the Federal Register, rather than the “FPI Schedule.  The FPI Schedule is a list of the types of products offered by UNICOR, it is not a catalog.  Congress was specific in stating “…the latest edition of the FPI catalog.”  Changing the language of the law to “schedule” changes the meaning and is not in keeping with the intent of the law.  Use the language of Section 811: 

“Before purchasing a product listed in the latest edition of the FPI Catalog departments and agencies shall conduct market research…”

(a) “. . . to determine whether the FPI product is comparable to products available from the private sector (GSA Federal Supply Schedule contacts, open-market, etc.) that best meet the Government’s needs. . . .”  (GSA contracts, as preferred DoD source of supply, should be mentioned to ensure their inclusion in the market analysis process.)

(a)(ii):
“If DoD department or agency has determined that  the FPI product isnot comparable, FPI clearances are not required.”  (This will leave no question about the unilateral decision-making authority of the agency, as mentioned in 208.602(a).)

3.
Sections (a)(i) and (ii) become a two step process placing an additional burden on the Contracting Officers.  Several DoD Contracting Officers have informed us that they will simply continue to purchase from FPI instead of complying with conducting Market research.  This was not the intent of Congress.

It is clear that when a department or agency of DoD determines that FPI products are not comparable in quality, price and delivery time, clearance or “waiver” from FPI is not required.  However, this is not actually stated until the “Exceptions” section of the rule.  We urge that the following language be used to clarify that FPI waivers are not required: 

If the FPI product is not comparable, clearance from FPI is not required.
4. 208.602 (a)(ii)(A) states, “use competitive procedures to acquire the product.” The language of this section should be revised to: 

Use competitive procedures, including GSA Multiple Award Federal Supply Schedules, to acquire the item. 

(FAR 6.102 (d)(3) recognizes GSA MAS as a competitive procedure, and mention of GSA MAS contracts will eliminate any misconception that “competitive” means only formal open-market solicitations.)

In addition, we recommend that the following language be included in this section: 

A review of GSA Multiple Award Federal Supply Schedule vendors, conducted (IAW FAR 8.404) during the market survey, satisfies the requirement to acquire the item through competitive procedures (FAR 6.102(d)(3).

In order to conduct a “market survey” to determine if UNICOR products are comparable in price, quality, and time of delivery, the department or agency must know the requirements (specifications); analyze the features and quality of the private-sector and UNICOR products; and obtain pricing and delivery time information from UNICOR and the private-sector sources.

When the market survey information is obtained from existing GSA contracts, in accordance with FAR provisions, and UNICOR is included in the process, there is no reason to conduct a second “competitive” process.  If conducted in accordance with FAR 8.404, the “market survey” will in fact be the competitive process.

5. 208.602(a)(ii)(B) states that a timely offer from UNICOR shall be considered.  If the market survey is conducted as discussed in (4) above, UNICOR will be providing the same information – product, quality and delivery information, and firm pricing.  If as a result of the survey FPI quality, price, and delivery time are determined to be not comparable, it is illogical to require that a timely offer from FPI must be considered. 

Only if market survey research leads to a formal, open-market bid situation in lieu of acquisition from existing Government contracts, should there be reason to give FPI the opportunity to make an offer.

We recommend that this section be changed to: 

If acquisition is made from other than Government contracts, i.e., formal open-market solicitation, a responsive, responsible offer from FPI shall be considered. 
6. 208.606(1), “Exceptions,” states that “FPI clearance is also not required for orders under $250 or that require delivery in less than 10 days.”  This is clear enough. 

However, the section goes on to state in section (2) that “FPI clearances also are not required if market research shows that the FPI product is not comparable…”  

This language is the very crux of the rule itself.  Repeating the language of the rule in the “Exceptions” section is confusing. Taken at face value it appears to state that the rule is the exception to itself.

The statement, “FPI clearances are also not required” appears nowhere expect in this final “Exceptions” section – not in the Background section in the Federal Register or in the interim rule itself, although the word “also” suggests that the writers made the statement earlier.  The final rule must leave no doubt that if a DoD department or agency conducts market research and concluded that FPI products are not comparable, they do not have to go to UNICOR Federal Prison Industries and request a clearance or “waiver.”

In conclusion, we strongly urge that a one step process be adopted whereby the Contracting Officer conducts a Market Survey of three GSA Schedule Contractors plus FPI.  Lastly, the final rule must not fail to make the point that the clearance or “waiver” process has indeed changed dramatically and DoD purchasing professionals – not FPI - are now responsible for determining if FPI products represent the best value.  We appreciate this opportunity to present our feedback.

Sincerely,

Steven M. Robinson

Vice President Government Sales

Knoll, Inc.

1150 18th Street, NW, Suite 100

Washington, DC 20036

