Case Number 2001-D017

Comments to the Proposed Regulations Regarding Competition Requirement for Purchase of Services Pursuant to Multiple Award Contracts

With regards to the draft regulations, MEVATEC Corporation proposes the following recommendations for your consideration:

· That the DoD conducts a more thorough analysis of the impact to small businesses resulting from the implementation of the regulatory language and includes regulatory language to protect the interests of small businesses.

· That MACs and GSA Schedule BPAs existing prior to the new regulations be excluded from the new regulatory requirement.  We recommend that existing MACs and BPAs follow the current applicable regulations for either “fair opportunity for consideration” in FAR 16.505(b) for MACs and the requirements to solicit three contractors in GSA regulations (G-FSS-920 titled “(GSA) Ordering Procedures for Services” for GSA BPAs).

· Remove the requirement in the proposed regulations (DFARS 208.404-70(d)(2)(i)) limiting the use of single award BPAs to have only “firm fixed price” task orders.  This was not a requirement in the statutory language.  We suggest that the language simply be changed from “firm fixed price” to “price”.

Our rationale for these suggestions is as follows:
The Impact to the Small Business Community

We request that the DAR Council research the impact to small businesses which are likely to be severely impacted from these new task order competition regulations.

When we have discussed Section 803 requirements and its draft regulations with others, specifically other small businesses, their concerns toward Section 803 can be summarized as follows: 

1. 
Because of increased administrative time and costs to government customers, a likely tendency will be to bundle one or more tasks into larger-type tasks, thus reducing the opportunities for small businesses to effectively compete against mid and large businesses.  A small business will likely not have the breadth to cover the larger scope of work, nor have the staffing resources to market a broad range of customers, identify opportunities in advance, and respond to individual task order solicitation requirements.  

2.
Increases contractors Bid and Proposal time and expenditures, which are eventually passed on as indirect costs to government contracts.

3.
Stifles the discussion and implementation of innovative techniques and processes being introduced to customers since customers will not be able to acquire such knowledge except through task order competition.  

4.
Will likely result in a drop in achieving small business (prime and subcontract) opportunities and goals. 

5.
Will likely reduce the opportunities for small business subcontractors to receive work since: 

· they will likely not be aware of a particular competition, which would utilize their capabilities.  

· prime contractors will not want to incur their own B&P dollars to support small business subcontractor task proposal initiatives

· their marketing initiatives would often be limited, non-beneficial, and  ignored resulting in a stifling of innovation

Based on discussions with other small businesses, we offer the following recommendations:

· that the DFARS continue to support set-aside/reservation provisions under Multiple Award Contracts 

· that the DFARS encourage DoD contracting activities to solicit various small business schedule-holders when competing for work under the GSA Schedules’ program.  

Existing Contracts and BPAs

We request that the DAR Council exclude prior-existing multiple award contracts and multiple award Blanket Purchase Agreements (BPAs) from the new regulations.  This would include future (subsequent to DFARS rule implementation) task orders under these existing MACs and BPAs.   Rather, we suggest that the current regulations regarding “fair opportunity for consideration” in FAR 16.505(b) be used for existing Multiple Award Contracts and GSAR G-FSS-920, Ordering Procedures for Services for existing BPAs under GSA Schedules.  It should be worth noting that the referenced GSA Federal Supply Service clause requires the government requestor to solicit at least three contractors, although it does not require that three offerors be received.

We believe this exclusory language is appropriate for existing MACs and BPAs since contractors based their pricing and business models on the rules and regulations in place at the time of the original MAC or BPA competition.  Requiring the new regulations to be retroactive upsets this reasonable assumption.  We believe if the regulations are made retroactive to include existing MACs and BPAs, those affected contractors under MACs and BPAs should be entitled to an equitable adjustment to their proposed prices.

Firm Fixed Price Orders Under Single BPAs

We respectfully request that you reconsider the draft regulation requirement that all orders issued under a single BPA (as opposed to under a multiple award BPA) be firm fixed price.  The statutory provisions contained in Section 803 of the “FY02 Defense Authorization Act” do not address this requirement.  We believe that including such language is not necessary and has exceeded the bounds intended by the statutory provision.

We believe that the language in this provision (DFARS 208.404.70(d)(2)(i)) should simply be changed from “firm fixed price” to “price”.

We hope that you will consider our concerns and recommendations.

Nancy E. Archuleta

Chief Executive Officer

MEVATEC Corporation
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