CENTRION

Centrion Systems, Inc.   P.O. Box 100834   Fort Worth, TX  76185   Phone 817.332.8290   Fax 817.332.8294   kari@centrion.com
January 19, 2003

Mr. Ronald Poussard
email:  ronald.poussard@osd.mil
Deputy Director of Defense Procurement for Defense Acquisition 
Fax:  (703) 602-0350

Defense Acquisition Regulations Council 

IMD 3D139, PDUSD(AT&L) 

3062 Defense Pentagon 

Washington, D.C. 20301-3062

Dear Mr. Poussard:

At this time, Centrion Systems, Inc. wishes to amend its’ public comments submitted December 18, 2002, with respect to DFARS Case 2002-D013.  Upon further research, we have identified a September 1996 FAR 52.226-1 version which dramatically substantiates the position that the Indian Incentive Program equitable “adjustment” provision and “incentive” provision are in fact, separate and distinct.  We have attached the September 1996 FAR 52.226-1 version for your consideration.  As was documented previously, it is our position that the specific intent of the “adjustment” provision is to provide for the known increased cost of acquiring supply items from an Indian firm, versus acquiring supply items from the lowest priced non-Indian source.

To summarize the September 1996 FAR 52.226-1 regulation, Section (c) of the 1996 rule existed for no other purpose but to authorize an “equitable adjustment” under the (IIP).  Although an “equitable adjustment” could be made to any contract, Section (c) clearly revealed that any adjustment was to be made solely at the Contractors option.  Specifically, the rule reads that a Contractor “may” request an equitable adjustment to the contract.  Whether or not a Contractor chose to seek a contract “equitable adjustment” under the (IIP), Section (d) authorized an “incentive payment of 5 percent of the amount paid to the subcontractor.”  The only condition placed on the incentive payment was a requirement based “on the availability of funds.”  Again, Section (c) existed for no other purpose but to provide for an “equitable adjustment” under the (IIP), and Section (d) existed for no other purpose but to provide for a 5% incentive payment under the (IIP).  By the fact that these two provisions were placed in two entirely separate, independent sections of the (IIP), revealed the intent of the regulation.

Next, upon careful consideration of the use of the term “equitable adjustment,” which is referenced throughout the United States Code, the FAR, and the DFARS, we wish to amend our initial DFARS recommendation to include the reinsertion of this key legislative term back into the (IIP), which has a very special federal contracting purpose and meaning.  Throughout federal law, the term “equitable adjustment” is a concept used to provide a Contractor “relief from a particular term of a contract or a particular request under public law.”  As documented previously, the purpose of the “equitable adjustment” provision, as stated in the pre-1996 FAR (IIP) rule, was to provide “relief” to the Contractor by providing compensation to the Contractor “if the cost of subcontracting with an Indian-owned economic enterprise exceeded the cost of acquiring the supplies or services from a non-Indian source.”  Because the CAA Council and the DAR Council understand that subcontracting to Native American firms would be more expensive than subcontracting to a non-Indian source, an “equitable adjustment” was established to compensate the Contractor for this additional cost, and to encourage the Contractor to subcontract to Native Americans.

As expressed previously, the existing DFARS language already provides for a separate contract “adjustment” and a separate contract “incentive” provision, however, the existing language is confusing, because it was illogically abridged when the original statement of purpose behind the “equitable adjustment” language was eliminated from the (IIP), when the program was revised from the 1995 FAR to the September 1996 FAR.  As a result, ever since this abbreviation, the Contracting Officers, the Tribes, and the public have been confused, with respect to the references within the (IIP) to the separate “adjustment” and “incentive” provisions.  At this time, we offer our previously submitted DFARS recommendation with the insertion of the term “equitable adjustment” throughout, to clarify the actual intent of this federal contracting rule.  Our recommendations for the existing rule have been bracketed:

RECOMMENDED CHANGES TO DFARS (IIP) SECTION (E)

* * * * *

(1) [If the cost of subcontracting with an Indian organization or Indian-owned economic enterprise exceeds the cost of acquiring the supplies or services from a non-Indian source,] the Contractor, on its own behalf or on behalf of a subcontractor at any tier, may request an [equitable] adjustment under the Indian Incentive Program.

(2) The amount of the [equitable] adjustment that may be requested is 5 percent of the estimated cost, target cost, or fixed price included in the subcontract at the time of award to the Indian organization or Indian-owned economic enterprise.

(3) The Contractor has the burden of proving the amount claimed and must assert its request for an [equitable] adjustment prior to completion of contract performance.

(4) [Independent of an equitable adjustment,] the Contracting Officer, subject to the terms and conditions of the contract and the availability of funds, will authorize an incentive payment of 5 percent of the estimated cost, target cost, or fixed price included in the subcontract awarded to the Indian organization or Indian-owned economic enterprise.

(5) If the Contractor requests and receives an [equitable] adjustment on behalf of a subcontractor, the Contractor is obligated to pay the subcontractor the [equitable] adjustment.

* * * * *

We greatly appreciate the DAR Council’s willingness to review the recent changes within the Indian Incentive Program, and to carefully consider these public comments.  To support our position and the position of the Tribes, the 1996 FAR clearly reveals the intent of the Indian Incentive Program by establishing four separate components of the program.  Based on the September 1996 version of FAR 52.226-1, Section (a) established the obsolete subcontracting plan requirement, Section (b) defined the Indian firms qualifying for the program, Section (c) reaffirmed the “equitable adjustment” provision, and Section (d) more clearly referenced the 5% incentive payment.  Your consideration to clarify the intent of the separate “incentive” clause and the separate “equitable adjustment” provision, in order to eliminate further confusion, would be greatly appreciated.

Sincerely,

Kari Fisher, CEO

FAR 52.226­1 UTILIZATION OF INDIAN ORGANIZATIONS AND INDIAN­OWNED ECONOMIC ENTERPRISES (SEPTEMBER 1996)

(a) For Department of Defense contracts, this clause applies only if the contract includes a subcontracting plan incorporated under the terms of the clause at FAR 52.219-9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan. It does not apply to contracts awarded based on a subcontracting plan submitted and approved under paragraph (g) of the clause at 52.219-9. 

(b) Definitions. As used in this clause: 

* * * * *

(c) The Contractor agrees to use its best efforts to give Indian organizations and Indian­owned economic enterprises (25 U.S.C. 1544) the maximum practicable opportunity to participate in the subcontracts it awards to the fullest extent consistent with efficient performance of its contract. 

(1) The Contracting Officer and the Contractor, acting in good faith, may rely on the self-certification of an Indian organization or Indian-owned economic enterprise as to its eligibility, unless an interested party challenges its status or the Contracting Officer has independent reason to question that status. In the event of a challenge of the self-certification of a subcontractor, the Contracting Officer shall refer the matter to the:

 (2) The Contractor may request an adjustment under the Indian Incentive Program to the following: 

  (i) The estimated cost of a cost­type contract. 

  (ii) The target cost of a cost­plus­incentive­fee prime contract. 

  (iii) The target cost and ceiling price of a fixed­price incentive contract. 

  (iv) The price of a firm­fixed­price prime contract. 

 (3) The amount of the equitable adjustment to the prime contract shall be 5 percent of the estimated cost, target cost, or firm-fixed-price included in the subcontract initially awarded to the Indian organization or Indian-owned economic enterprise.

 (4) The Contractor has the burden of proving the amount claimed and must assert its request for an adjustment prior to completion of contract performance. 

(d) The Contracting Officer, subject to the terms and conditions of the contract and the availability of funds, shall authorize an incentive payment of 5 percent of the amount paid to the subcontractor. The Contracting Officer shall seek funding in accordance with agency procedures. The Contracting Officer's decision is final and not subject to the Disputes clause of this contract.
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