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January 30, 2002

Colonel Barry Wilson, Director
FedEx #814745451998
Defense Acquisition Regulations Council

Crystal Square 4, STE 200A

1745 Jefferson Davis Highway

Arlington, VA  22202-3402

Subject:  DFARS Case 2000-D306

Dear Colonel Wilson:

In response to the Defense Acquisition Regulations Council’s decision to implement a new rule to reclassify all service contracts of less than $5 million as contracts subject to Part 12 Procedures, I submit these public comments to strongly object to this decision.  Because the DAR Council has elected to eliminate all contracts subject to Part 12 Commercial Procedures, based on DFARS 52.226-104(1), from Congress’s Indian Incentive Program, this rule will serve to immediately bar the use of the Indian Incentive Program in all service contracts of less than $5 million, which will cause significant harm to Native American service companies and Indian Tribal Corporations.

Based on the recent public comments submitted to the DAR Council from numerous Tribal Governments, including the Navajo Nation, the Chickasaw Nation, two separate Pueblo Tribes, the Potawatomi Nation, the Fort Sill Apache Tribe, an Alaskan Native Village Corporation, and the National Congress of American Indians, which represents over 250 Indian Tribes, this interim rule has been promulgated by DoD without Tribal Consultation.  Promulgating such a rule without Tribal Consultation is prohibited by the 1998 “Department of Defense American Indian Alaskan Native Policy,” and is a violation of countless Indian Treaties, statutes, Executive Orders, and Supreme Court Decisions.

There is no legal rationale for the DAR Council to implement a DFARS rule to bar the use of the Indian Incentive Program in all service contracts of less than $5 million, by subjecting these contracts to the Part 12 Commercial Item Exclusion.  The decision by the DAR Council to bar the use of the Indian Incentive Program in all commercial item contracts and all service contracts of less than $5 million appears to violate every section of Title 10 United States Code Section 2377.  The most applicable section of the United States Code has been provided for your review:

Title 10, Armed Forces, Section 2377 United States Code

Sec. 2377. - Preference for acquisition of commercial items 

(b) Implementation. – 

The head of an agency (the Secretary of Defense) shall ensure that procurement officials in that agency (Department of Defense), to the maximum extent practicable - 

(5)  revise the agency's procurement policies, practices, and procedures not required by law to reduce any impediments in those policies, practices, and procedures to the acquisition of commercial items;
Based on 10 USC 2377, which specifically addresses the acquisition of commercial items, Congress has legislated the requirement to the Secretary of Defense to ensure that each Department of Defense procurement official, including the DAR Council, revise all procurement policies, practices, and procedures, that are not required by law, that serve as an impediment to the acquisition of commercial items.  With respect to the Indian Incentive Program, based on 25 USC 1544, there is absolutely no legal requirement for the DAR Council to bar the use of commercial items from inclusion in the Indian Incentive Program.  Furthermore, there is absolutely no legal requirement to bar the use of the Indian Incentive in all service contracts of less than $5 million.  There are many Tribal Corporations and Indian service companies, including my own that will be negatively affected by this decision.  The DAR Council’s decision to bar the use of the Indian Incentive Program in contracts subject to commercial procedures is unprecedented.  At this time, no other federal preferential treatment program excludes minority owned businesses solely because the products supplied or manufactured by the minority owned company are commercial items.  Indian-owned economic enterprises are the only small disadvantaged businesses subject to this standard implemented by the Department of Defense.

Since there is no legal requirement for the DAR Council’s commercial item restriction, almost certainly 10 USC 2377 requires the DAR Council to eliminate the commercial item exclusion from the Indian Incentive Program and all DFARS rules.  For the DAR Council to create a specific restriction within the Indian Incentive Program that bars the acquisition of commercial items, clearly serves as an impediment to the acquisition of commercial items, and now serves as an impediment to the acquisition of Indian services, in service contracts of less than $5 million.  I believe that any DFARS rule, not required by law, that vetoes the use of commercial items, must by definition be considered an “impediment” to the acquisition of commercial items and be in violation of all sections of 10 USC 2377.

Chief Justice John Marshall of the United States Supreme Court, who was instrumental in defining the Constitutional status of Indians, described the legal relationship between the federal government and the tribes as "unlike that of any other two people in existence."  The federal government's unique obligation toward Indian tribes, defined by the Court as the “trust responsibility,” is derived from their unique circumstances, namely that Indian tribes are separate sovereigns, but are subject to federal law and lack the lands and other resources to achieve self-sufficiency.  Since first recognized by Chief Justice Marshall in Cherokee Nation v. Georgia, the federal courts have held that Congress, as well as the Executive Branch, must carry out the federal government's fiduciary responsibilities to Indian tribes and their members.  Of the Supreme Court’s final rulings with respect to Indians and the Federal Government, this is a major point presented by Chief Justice Marshall.  This fiduciary responsibility as required by Cherokee Nation v. Georgia, is very much applicable to the Defense Acquisition Regulations Council and the way that it treats Indians, and the way that it promulgates rules affecting Indians.

Throughout our nations history, it has been well established that it is the federal government's responsibility for the welfare of the Indian tribes and their members.  In the Cherokee decision, Chief Justice Marshall described the relationship between the federal government and the Indian tribes to "that of a ward to his guardian."  This "trust relationship" is a term derived from treaties between the United States and Indian tribes involving massive land successions and the fact that the title to Indian lands is held for tribal members "in trust" by the federal government.  It has also come to mean that, among its’ other obligations, the protection of tribal members and the promotion of their economic and social well-being, is the responsibility of the federal government.  In my opinion, creating DFARS rules that are not based on law, solely to exclude Indian commercial items from a law specifically created to assist Indians, is a breach of this trust relationship and fiduciary responsibility.  Furthermore, to create a DFARS rule to eliminate all service contracts of less than $5 million from the Indian Incentive Program, contradicts Chief Justice Marshall’s defined “trust relationship” between the federal government and the Indian Tribes.

As I have continued to ask for over a year now, I respectfully ask once again that the DAR Council completely remove the Part 12 Commercial Procedure DFARS 52.226-104 exclusion from the Indian Incentive Program, and I ask that the DAR Council not disqualify any Native American service business from the Indian Incentive Program by implementing this new rule, which requires utilization of commercial procedures in all service contracts of less than $5 million.  The Council’s assistance in this regard would be most appreciated.

Truly yours,

Kari Fisher

Chickasaw Native

Cc:
Defense Acquisition Regulations Council
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