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October 12, 2005
Defense Acquisitions Regulation Council

Attn:  Ms. Amy Williams

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon 

Washington, D.C. 20301-3062

Re:
DFARS 2004-D010 -- Department of Defense (DOD) proposed rule to amend the Defense Federal Acquisition Regulations Supplement (DFARS).
Dear Ms. Williams:

The following are comments on behalf of the American Association of University Professors (AAUP), on the Department of Defense’s proposed rule to amend the Defense Federal Acquisition Regulations Supplement.  The proposed rule would create a new contract clause regarding access to export-controlled technology, and was published in the Federal Register on July 12, 2005.  
In addition to our comments below, AAUP specifically endorses the comments of the Association of American Universities (AAU) and the National Association of State Universities and Land-Grant Colleges (NASULGC) on the proposed rule.  We also embrace the suggested alternative language offered by the Council on Governmental Relations (COGR). 
The American Association of University Professors is the national organization serving the academic profession and college and university faculty members.  Founded in 1915, the Association has some 45,000 faculty members at colleges and universities throughout the country and has long been viewed as the authoritative voice of the academic profession.  

Since its founding, the main work of the Association has been defending the principles of academic freedom and mechanisms to ensure those principles such as tenure, shared governance, and due process. Our 1940 Statement of Principles on Academic Freedom and Tenure, a joint enterprise with the Association of American Colleges, has been endorsed by nearly 200 learned societies and educational organizations. Its normative value is attested to by the substantial number of endorsing bodies and by the fact that hundreds of colleges and universities have invoked the Statement in their regulations or handbooks. 

The purpose of the 1940 Statement is:

to promote public understanding and support of academic freedom and tenure and agreement upon procedures to assure them in colleges and universities.  Institutions of higher education are conducted for the common good and not to further the interest of either the individual teacher or the institution as a whole. The common good depends upon the free search for truth and its free exposition.

The Statement goes on to elaborate:

Academic freedom is essential to these purposes and applies to both teaching and research.  Freedom in research is fundamental to the advancement of truth. Academic freedom in its teaching aspect is fundamental for the protection of the rights of the teacher in teaching and of the student to freedom in learning. It carries with it duties correlative with rights. 

In the 2003 report Academic Freedom and National Security in a Time of Crisis, AAUP discussed the impact of export controls on academic freedom.  We specifically examined the impact of International Traffic in Arms Regulations (ITAR), administered by the Department of State, and the Export Administration Regulations (EAR), administered by the Department of Commerce.  At that time we emphasized that the implementation of “these regulatory systems” with regard to “foreign scholars and students when the relevant research is nonproprietary… have the perhaps unintended consequence of reinforcing the importance of openness in the free exchange of scientific information.”  Our report noted that the “potential is present, however, for the rules to be redrafted. The academic community must remain vigilant and insist upon rigorous adherence to the guiding principle … that any curtailment of free inquiry or limitation on the free circulation of research would have to be justified not by speculation but by the demonstrable failure or inadequacy of the existing rules.”

The Inspector General (IG) recommendations raise exactly the concerns that we articulated in 2003, and we call on the Department to reject the report outright.  Furthermore, we urge the Department to take no significant step on this matter until the Department of Commerce Bureau of Industry and Security (BIS) resolves its proposed regulations.  BIS is dealing with similar concerns and it is critical that the government address this issue in a consistent manner.

We are especially concerned that proposed rule fails to recognize the well-established exemptions for fundamental research under export control regulations.  Fundamental research has been exempted under both ITAR and EAR, but the fundamental research exemption is not referenced explicitly in the proposed rule.  This could lead to contracting officers automatically including the clause in contracts, even when no controlled information is exchanged or where such information would be exempt under the fundamental research exemption.  Under contract law this could force institutions to comply with the terms of the contract regardless of existing export control regulations.  This becomes especially problematic where the contract provisions are passed through to subcontracts under the project in question.

AAUP is also concerned that no reference is explicitly made to National Security Decision Directive 189.  NSDD 189, which was first approved by President Ronald Reagan in September 1985 and has since been reaffirmed by the current Administration, defined fundamental research and noted that “It is the policy of this Administration that, to the maximum extent possible, the products of fundamental research remain unrestricted.  It is also the policy of this Administration that, where national security requires control, the mechanism for control of information generated during federally funded fundamental research in science, technology and engineering at colleges, universities and laboratories is classification….” 

Other points of concern include both the overly broad implications of the word “may” in the requirement for every foreign national to file for and obtain an export license to access: 

(a) research and development; or 

(b) services or supplies that may involve the use of generation of export controlled information or technology.

This will have the effect of forcing institutions to basically file for such licenses on all projects, and have a clearing chilling effect on fundamental and basic research.  In addition to other seriously negative consequences, this will have an adverse effect on national security in spite of its avowed intent.  Combining this overly broad application of export licenses with the proposed control access provisions of the rule will lead to totally unacceptable situations in college and university laboratories.  Segregated work areas based on ethnic and national origins, combined with special badging requirements for foreign nationals cannot be tolerated in today’s world.

In short, the overly broad application of the contract clause combined with the overly prescriptive requirements to control access to fundamental research may seriously disrupt ongoing research projects, and will have an adverse effect on the willingness and ability of foreign nationals to come to this country to study and engage in scholarly research.  The fact is that the individuals who will be affected by these regulations have already gone through stringent reviews such as VISA MANTIS and the addition of new regulatory burdens seems unwarranted.  The recommendations will force institutions to establish yet another layer of security regulations with the resulting chill on the open environment essential for the progress of scholarly and fundamental research.
In our 2003 report, the Association identified three essential criteria the government must satisfy when it “invokes claims of security to justify an infringement of our civil or academic liberties.”  

1. The government must demonstrate the particular threat to which the measure is intended to respond, not as a matter of fear, conjecture, or supposition, but as a matter of fact. 

2. The government must demonstrate how any proposed measure will effectively deal with a particular threat. 

3. The government must show why the desired result could not be reached by means having a less significant impact on the exercise of our civil or academic liberties. 

The proposed contract clause regarding access to export-controlled technology has not met these “essential criteria.”  We cannot support this proposal as it is now presented.  

We reemphasize the suggestion made by several groups in June that the government undertake a major study on the impact of export controls on scientific research under the auspices of the National Academies of Sciences.  The review should include potential impacts of export control policies, both positive and negative, on the conduct of science and technology research.  Such a review should include such considerations as the context of globalization and current national and homeland security threats.  It should examine whether or not the national security benefits of strict export controls on fundamental scientific research outweigh the costs of lost international students, scholars, and research programs.  A study also should take into account whether or not efforts to limit access to fundamental U.S. technical and scientific knowledge in turn limits our ability to gain access to key scientific advances being made in other countries.  The fact that we are commenting again on a different proposal to revise export control policies in the space of four months highlights the need for a thorough and government wide examination of the issue.
Sincerely yours,

Mark F. Smith

Director of Government Relations







