The proposed definition of a multiple award contract includes any indefinite delivery, indefinite quantity contract that an agency enters into with two or more sources under the same solicitation (DFARS 216.501-1(2)).  This definition would preclude innovative processes in those instances where one solicitation is issued for multiple contract awards for specific geographic areas.  This strategy has been successfully used for efficiency and streamlining purposes to make award of separate contracts for different geographic areas.  A combined solicitation with separate awards reduces both the Government’s efforts in the solicitation and evaluation process as well as contractor costs in putting together their proposals.  It is recommended that consideration be given to clarify the definition of multiple awards to allow for and accommodate a combined solicitation with separate geographic awards. Use of a single solicitation for separate awards   should not be classified as a “multiple award contract” for purposes of requiring competition of task orders.  

Consideration should be given, particularly in facility service and cost contracts (i.e. Remedial Action Contracts (RACs)), where it is not in the Government’s best interest to compete task orders.  For example, issuing a single solicitation for individual awards for janitorial services in bases located in San Diego CA, Jacksonville FL, and Bangor Maine. Under the current language, task orders for these locations would be required to be competed among the three firms. The nature of the contracts (uncertainties) in itself does not lend well to competing the task orders.  Also in a cost contract scenario, the Government will be directly paying for the proposal costs, which may not be cost effective or feasible.       

Naval Facilities Engineering Command (NAVFAC) also uses indefinite delivery contracts for Architectural –Engineering (A-E) services.  The acquisition of A-E services by all Federal agencies is a qualifications based selection (QBS) process codified in the “Brooks Act”, 40 USC 541 et. seq. and is specifically required of Defense agencies by reference in 10 USC 2855.  A-E procurement, by all Defense agencies and for both construction-related and non-construction-related A&E services, has been clarified by subsequent legislation and decision of the Comptroller General (SEE Pub. L. 102-366, Section 202(d) and U.S. Comp. Gen., B-199548.2, Association of Soil and Foundation Engineers--Reconsideration, August 13, 1982.)

This process is specifically authorized and set forth in FAR part 16.500(d). That provision of the FAR indicates that “agencies are not precluded from making multiple awards for architect-engineer services using the procedures in this subpart, provided the selection of contractors and placement of orders are consistent with Subpart 36.6.”  We suggest a provision similar to this be included in the DFARS section implementing section 803. 

Accordingly, NAVFAC proposes that the wording of the proposed rule for the definition of a multiple award contract be modified as follows:

216.501-1 (2):  “Any other indefinite delivery, indefinite quantity contract that an agency enters into with two or more sources under the same solicitation that is not excluded in accordance with FAR 16.504(c).”

It should be noted that the competition requirements is for the purchase of services under multiple award contracts and not for the purchase of construction or A-E contracts under FAR 36.

This gives rise to another exception to consider in implementation of the National Defense Authorization Act for FY02 is A-E services selection.  The rule, as proposed, would violate the “Brooks Act”.  The rule would require contracting officers, when awarding orders for services under multiple award contracts, to “consider price or cost under each order as one of the factors in the selection decision”.   This puts the rule in direct violation of the statute.  The exemption from the rule for A&E services should also be provided inasmuch as the rule specifically addresses acquisition of services via the General Services Administration (GSA) Federal Supply Schedule (FSS).  The FSS is not applicable to A-E services, and disclaimers to that affect are posted on several schedules, including the Professional Engineering, Information Technology and Environmental Services schedules.  These disclaimers prohibit the use of the FSS for A&E Services as defined in FAR Part 36.

The Brooks Act implemented by FAR 36.6.  FAR 36.601-3(c) requires that sources be selected in accordance with the procedures in subpart 36.6 rather than the solicitation or source selection procedures prescribed in FAR parts 13, 14, and 15.  The Brooks Act allows for the acquisition of the best technically qualified firm without consideration of price.  There may be instances where one synopsis is done with an intention to make award to one or more offerors in those instances where parallel indefinite quantity contracts for the same services are used because the entire requirement to a single firm would tax that firm’s capacity.  Since architect-engineer services are procured under the Brooks Act, competition based on price is precluded.  As a result, classification of these contracts as “multiple award contracts” requiring that orders exceeding $100,000 be made on a competitive basis is contrary to the Brooks Act.

The goal of section 803 and the proposed rule is to assure competition in the acquisition of services.  The competitive health of A-E selection has been well recognized as such in Title 10 for almost 20 years (SEE section 2302(2)(A) of chapter 137, title 10, United States Code.)  The intent of section 803 is to affect competition in the use of certain types of contracts.  To change a statutory method of procurement in a rule-making would be outside the scope of section 803 inasmuch as section 803 does not amend or repeal 40 USC 541 et. seq..

Therefore, NAVFAC, in coordination with industry, recommends the following additions to the proposed rule:

216.501-1 (3):  “This part shall not apply to acquisitions under FAR 36.” 

