Section 843 Comments 

1) Currently HNC has the Fixed-Price Response With Insurance (FPRI) Contract for Military Munitions Response Program (MMRP) that is in the proposal evaluation phase and scheduled for NLT a 30 September 2004 award.

a. The contracts will have a 2-year Base Period and three 1-year Option Periods.  The contracts awarded will be supporting the MMRP.  This program deals with the removal of military munitions and explosives of concern (MEC) and the munitions constituents (MC) that have contaminated the soil/groundwater around the MEC.  Since MCs are an environmental hazard/contaminate and may also be an explosive hazard depending on concentrations in the soil, it requires environmental remediation service activities (under NAICS code 562910).  

b. In order for an environmentally contaminated site to be remediated and the environmental regulatory agencies involved to approve the closeout of the remediated site, it has to:

i. Be cleaned to or below Federal and State environmental standards and depending on the size, complexity, and contaminate hazards it may take many years to achieve this;

ii. Once its cleaned to those standards, the sites have to be monitored for any additional contamination;

iii. The site then has to have gone through at least one 5-year review period to ensure no further action is required;

iv. Then it can be closed out and be considered remediated.

c. Knowing this is a long-term process, depending on the size, complexity, and hazards, it would be very difficult to complete a Task Order issued under any one of the ID/IQ contracts within the 5-year period from the date of award.  This would mean that any project that is proposed in years 2-5 would likely not be able to be completed under any of the contracts.  Therefore, USACE would only possibly award 1 or 2 Task Orders total.  This would be very detrimental to the MMRP program since:

i. Hundreds of Thousands of Dollars were spent to procure these contracts and Thousands more are still needed get to the point of Contract Award;

ii. Every time a new project site was identified that could not be completed within the 5 year Contract period of performance, the Project Delivery Team would have to spend large amounts of time and money.  They would have to develop another acquisition plan, which may or may not have to go to HQ for approval by the PARC, develop a new solicitation, go out for proposals, receive proposals and evaluate them, etc.  This is an extremely  time consuming process where as if we can use our ID/IQ contractors without worries that the Task Order period of performance will extend past the Contract period of performance or completion date, we can save not only money, but time, giving our customers what they need/require faster and cheaper.  

iii. USACE will have hollow contracts if the period of performance for Task Orders of this type are not able to extend past the Contract’s period of performance.  The shared capacity among the contractors under this procurement is $250 Million.  

d. The FPRI Contracts also have some unique requirements within the Contract that would exceed the 5-year Contract period of performance.  

i. The Cost Containment Insurance requirement is used to cover the cost for remediation of both known and unknown contamination at the site, which means that instead of the Government or the Customer paying more money to the contractor to perform the remediation – the insurance company is now paying the contractor for the additional cost overruns.  The contractor is still responsible for cleaning up the site.  And again, as environmentally contaminated sites take years to clean up, this could potentially save the Government millions of dollars in clean up costs.

ii. The Contracts also require the Contractor to provide up to a 5-year warranty period.  If USACE was not allowed to have a Task Order’s period of performance run past the Contract’s period of performance, the Contractor would not be able to supply this warranty period to the Government, thus making this warranty requirement of no value to the Government.  It is expected that this warranty period will increase the cost of the Task Order slightly, however the slight increase in cost would be worth the tradeoff of not having the Contractor responsible for up to an additional 5 years for the quality of his work.

e. This procurement is a competitive procurement.  Currently there are not many firms able to obtain the required insurance or are willing to indemnify the Government.  This insurance requirement increases the risk that the Contractor must assume when performing the work under the Contracts.  Also, the Insurance Companies are taking a huge risk in insuring any Contractor under this Contract.  If future Contracts have to be written due to the fact that the project’s remediation performance period will extend past the 5-year period of performance for these ID/IQ Contracts planned for award in September, the same few contractors are going to be proposing as are now.  Therefore, reasoning shows that if the Contractor that has been excluded now from the Competition due to their lack of or lesser degree of technical capability and knowledge, they will again be removed from the competition 1-3 years from now as they still would not have gained the necessary experience from the completion of a project.  This is due to the length of time it takes to perform these types of projects.  Therefore, if new contractors do submit a proposal, unless they have the experience required and the knowledge of how to manage a firm-fixed price contract and a contract that has cost containment insurance requirements, they would be rated technically lower than those that have the knowledge and experience.

f. There also would be no reason to have any Option Periods on an Environmental Remediation/Response Services Contract and all Contracts will be 5-years in length for a Contract under NAICS code 562910.  This would only make sense since much of the work takes so long to complete.  You would not expect to perform large or complex projects in the middle of the contract performance period as they would not be completed in time.  

g. If the intent of Section 843 is to allow for more competition on projects, then those that implement Section 843 should understand that it will ALSO increase the time period to accommodate our customer’s needs, and it will increase our procurement costs dramatically.  Competition is a good thing,  that is why there are Multiple Award Contracts, such as what the FPRI for the MMRP will be.  And it will be among those technically competitive firms that have the experience and knowledge base to perform the work, as well as the understanding of firm-fixed price projects and cost containment insurance.  

For HNC Environmental Contracts,  generally investigations our conducted for our customers to determine the rate and extent of contamination so an agreement can be reached by the decision making team: Our customer (the installation); Regulators; and occasionally the public.  As our investigations result in recommendations being made based on limited data, the decision makers usually require more information than what we and our A-Es think is necessary to proceed.  The goal is to determine whether construction (by others) to do remedial action to the site is warranted.   Because of this uncertainty, we generally award CPFF task orders.  The flexibility allows them to give us changes in direction from our original plan of action, thereby allowing us to provide the best service to our customer.  While we do our best to include uncertainties into our schedules for determining period of performance, the vast majority of our task orders require an extension of the period of performance.

We do not think that the period of performance for an individual task order should be tied into the five year period.  It does not allow for much use of the last ordering period if you have projects that will require completion time of 3 to 12 months.

