Consolidated AF/JA and SAF/GCQ Comments

.


	ITEM
	SOURCE
	TYPE
	PARA
	COMMENT
	RATIONALE

	
	35 FW/JA
	S
	intro
	PRIs provide for “legal service” to contractors 
	AFI 51-504 only allows wills or POAs not “legal service”

	
	5 AF/JA
	S
	225.7401
	Add subparagraph (c):  “For work performed in Japan, U.S. – Japan bilateral agreements govern status of contractors and employees, criminal jurisdiction, and taxation.  United States Forces, Japan and component policy as well as U.S. – Japan bilateral agreements govern logistic support and base privileges of contractor employees.” 
	Alerts acquisition personnel of broad range of issues and sources of law.

	
	PACAF/JA
	S
	225.7401
	Add subparagraph (d):  “For work performed in Korea, U.S. – Korea bilateral agreements govern status of contractors and employees, criminal jurisdiction, and taxation.  United States Forces, Korea and component policy as well as U.S. – Korea bilateral agreements govern logistic support and base privileges of contractor employees.” 
	Alerts acquisition personnel of broad range of issues and sources of law.

	
	45 SW/JA
	S
	Page 3, 225.7402-1, paragraph (a) 
	Suggest revision of "shall generally" to remove "generally" and clarify intent of paragraph i.e. replace with "Contractors shall provide their own support, unless authorized by the combatant commander in paragraph (b).”
	

	
	ACC/JAB
	M
	225.7402-1

PGI 225.7402-1(b)

252.225-70XX
	but are not limited to – (7) emergency medical care and vaccines, (8) dental care (DELETE), (18) legal services limited to wills and powers of attorney, as available  
	The military is not equipped, trained or manned to provide most medical, dental, legal, and other services to deployed contractors.  Provision of dental care, most legal services, and most medical care raises not only statutory issues but ethical ones as well for the providers.  They also create issues of liability for the individual performing the service as well as the government.  By law, the legal services are limited for contractor personnel.  Additionally, if the language is not changed for legal services, it could lead to non-U.S. citizen contractors requesting legal assistance for issues concerning other countries which our JAGs are not able to provide.  Provision of equipment and services for limited legal assistance and emergency medical care and vaccines should only be done in cases where contractor cannot secure for itself.  

	
	51 FW/JA
	C
	225.

7402-1(b)
	The proposed rule provides that a variety of support services may be provided to contractor personnel if written into the contract or if authorized in the operation order of the combatant commander.  These support services may include medical, legal, transportation, training, laundry, etc.  This raises fiscal law, as well as liability concerns.  From a fiscal law standpoint, we must be cautious to avoid using appropriated funds and resources for impermissible purposes.  From a liability standpoint, it is reasonably foreseeable that a medical malpractice claim could arise if the government is providing medical care to contractors.  Will the contractor be permitted to sue the government?  Contractors do not fall under the umbrella of the Feres Doctrine so it appears they will have standing to sue the government for medical malpractice.  At a minimum, the financial burden of offering this support should be factored into the contracts and limited liability and/or hold harmless provisions should be included in the contracts.
	There may be fiscal law, manpower, and liability implications.  



	
	ACC/JAB
	A
	PGI 225.7402-1(b) 
	(15) Training (DELETE)
	Training is listed at (2) and (15)

	
	56 FTW/JA & LGCA
	A
	225.7402-1
	Combatant Commander should be capitalized.
	

	
	460 ABW/JA
	S
	225.7402-1(b)
	If government medical/legal services are authorized, recommend adding a reference that claims for malpractice being filed according to the Federal Tort Claims Act rather than the disputes/claims clause. 
	Civilians are not authorized medical/legal services unless they are military retirees or eligible dependents.  The medical/legal practitioner should be performing within the scope of their duties but the Feres Doctrine does not bar civilian claims.  Has there been research as to effect of Feres Doctrine in this situation.  Shouldn’t there be a reference as to where tort (versus contract) claims are filed.

	
	TCJA-

Contracts

And 

Ops
	M
	225.7402-1(b)
	We assume the phrase “operation order” is used in the technical sense of  OPORD and similar documents, such as an “operation plan (OPLAN)” and annexes to such documents.  Additionally, Joint Publication 4-0, para. 5(a) specifically states,”[A] fully integrated OPLAN and/or OPORD must reflect not only military unit deployment requirements, but also DOD civilian and contractor deployment requirements….” 

If so, then the exact support to be authorized or required should be set forth in “each contract and in the operation order (OPORD)....”  

One purpose of the proposed clause appears to be the establishment of a contractual foundation for Government-provided support.  To achieve this purpose, the support must be set forth in the contract.  If our assumption is incorrect, however, and the phrase “operation order” covers the “orders, directives, and instructions” in 252.70XX(d)(4) or the “instructions” in 252.70XX(p), then 252.7402-1(b) should specify a written order by the combatant commander and the inclusion or the support requirement in the contract in advance of contractor performance whenever possible.
	

	
	AFMC/JAQ
	S
	(a) & (c)
	Definitions section does not define “combat operations.”
	Guidance aimed at contingency, humanitarian, peacekeeping or combat operations, all except the last item being defined.  Define term “operation order” and adjust suggested contractual language accordingly

	
	CPD
	S
	252.225-70XX (a)
	The proposed rule is to apply to contractors “accompanying” the force, but fails to define “accompany.”  We suggest adding:

Accompany means to perform services in support of the military at any point of time in the operation, for any length of time during the operation, and at any location outside the United States."  
	

	
	45 SW/JA
	S
	Page 5, 252.225-70XX, paragraph (a)
	It should be made clear how the delegation from the Combatant Commander to the subordinate commanders (and any actual direction thereunder) is going to be documented for the purposes of accountability, contracting officer reviews and determinations on contractor requests for equitable adjustment and claims.
	

	
	SMC/JA
	S
	252.225-70XX(b)(2)
	In the clause entitled Contractors Accompanying a Force Deployed for Contingency, Humanitarian, Peacekeeping, or Combat Operations (XXX 2004), paragraph (b)(2), the Contractor accepts the risks associated with required contract performance in such operations.  Is this provision supposed to be a waiver of liability against the Government?  If so, then the waiver should be more explicit so that contractors know that they are waiving all liability.
	

	
	TCJA-O
	S
	252.225-70XX(b)(2)
	We disagree with this clause because it attempts to alter the commander’s affirmative obligation to protect contractors and their employees during deployment.   FM 3.100.21, para. 6-4. 
	Broad, vague, over reaching and potentially unenforceable

	
	TCJA-

Contracts
	M
	252.225-70XX(c)(2)
	Based on the structure of paragraph (c), it appears that the authorization or requirement of Government-provided support in (c)(2) will not appear in the contract.  We recommend additional language as follows:  “When this discretion is exercised other than by a contractual document, whenever possible it shall be in writing and shall describe adjustments to price, cost, payment, schedule or other terms necessary to prevent inequity to either party resulting from Government-provided support.”
The preference for a writing should promote clarity about when an order that doesn’t appear in the contract has been given.  It should also help define the scope of the order in the event of a subsequent claim or dispute.  When personnel other than contracting officers are altering the contract in one way, they need to consider how it may impact the contract in other ways.  For example, if a contractor is ordered to use Government-provided transportation, when the contract requires the contractor to provide its own transportation, a price reduction or a payment to the Government or some other adjustment may be necessary to avoid a windfall to the contractor.  This provision also may encourage the authorizing Government official to consult the  Government entity providing the support to the contractor.
	Orders outside the contract should be in writing to protect the contracting parties.

	
	18 WG/JA
	A
	252.225-70XX (c) (2)
	Delete:  “at its sole discretion” and the second “may”
	If we are directing the use of certain sources, we may do via a change order.  If we are authorizing the use of certain sources, we may do so after negotiations; nothing requires us not to exercise our discretion.  Therefore, the “at its sole discretion” phrase does not add anything material to what the Government may do.

The deletion of the second may is a stylistic suggestion.

	
	      TCJA

Contracts and OPS
	              C
	252.225-70XX(d)
	This paragraph contains a number of shortfalls.  Nothing provides the proposed training shall meet certain standards or require DoD approval.  Paragraphs 1-3 do not consider that it may be impossible to comply with every applicable law, treaty, agreement, regulation, directive and instruction simultaneously because they are inconsistent and contain conflicting provisions.  It appears that in paragraph 4, the “orders, directives, and instructions” of this paragraph are intended to be different from the “instructions” in paragraph (p) and the “direction”  in paragraph (q).  If so, it may be useful to make that clear.  Paragraph (5) must be deleted.   The UCMJ will never, as a practical matter, be applicable under this clause because contractor employees are not subject to the UCMJ except during a declared war.  UCMJ, Section 802, Article 2(10); JP 4-0, p. V-7.  Moreover, compliance with the UCMJ as a contractual provision does not create a jurisdictional basis for discipline or authority over contractor employees.  

We recommend the following language:

“The Contractor has the responsibility to ensure its employees are familiar and comply with the following, when applicable, and to provide relevant, DOD approved training thereon: ….” 


	Add specificity, eliminate the requirement to comply with inconsistent provisions.  The clarification would establish that (d)(4) type orders are not “changes” to the contract that warrant an equitable adjustment. Paragraph 5 must be deleted.

	
	HQ USAFE/

JA
	   S
	p.13502, para. (d)(2)
	Add “Geneva and Hague Conventions” to parenthetical examples following “e.g.”
	Recent events demonstrate that we do not want to risk contractors acting under color of authority for the US in a manner that would cause international incidents.

	
	16 AF/JAO
	S
	252.225-70xx

(d)(3)
	This provision requires the contractor to comply with various laws and regulations.  However, it does not specifically require the contractor to comply with the limits on using government resources only for official business found in the Joint Ethics Regulation.  Arguably, (d)(3) may be interpreted as requiring the contractor to comply with the JER, but the ending language, “applicable to the Contractor in the area of operations” leaves the applicability of the JER to the contractor in question because the JER would not apply to contractors on its face.  

Suggest adding language to expressly state the contractor’s employees must comply with the Joint Ethics Regulations as regards to use of government resources.
	The contractor may be using government furnished equipment, such as GOV, and communications resources.  The JER requires government resources to be used for official or authorized purposes, and places prohibitions on use of government resources.  These rules should be made applicable to the contractor’s employees who deploy with the armed forces.  Failure to hold contractor’s employees accountable would impact good order and discipline if civilian employees and members of the armed forces are held accountable, but contractor employees are not.  Furthermore, giving a contractor a method to use government resources for non-government purposes would waste tax payer’s dollars.

	
	 TCJA-O
	S
	252.225-70XX(f)
	We disagree with the language that proposes to have the Contracting Officer “designate” the receiving officials or the appropriate automated systems as this may not be within the authority of the Contracting Officer.  We recommend that these officials be “identified to the contractor” by the Contracting Officer.


	A Contracting Officer cannot “direct” but must work through the chain of command in order to make such “designations.” 

	
	CPD
	S
	252.225-70XX para (f)(1),
	Suggests saying the Contractor shall maintain....a current list of all "contractor" employees...." rather than merely "...a current list of all employees...."
	

	
	45 SW/JA
	S
	252.225-70XX, paragraph (f)(2)
	Need to verify that the Privacy Act systems notice for the system encompassing the DD Form 93 is consistent with the expanding data requirements to cover all such contractor employees.
	

	
	18 WG/JA
	S
	252.225-70XX (g)
	Delete “contract annex to the operation order.”
	Contractors should not have to read operations orders unless necessary for their work.  Consider instead having the Contracting Officer include in the contract any specific requirements with which the contractor has to comply.

	
	18 WG/JA
	A
	252.225-70XX (g) (1)
	Delete “All applicable specified” and replace with “Applicable”
	“Applicable” background checks includes “all” checks as long as “all” checks are “applicable.”  Likewise, “specified” background checks include “applicable” checks.  Therefore, the proposal streamlines the text.

	
	18 WG/JA
	A
	252.225.70XX (g)
	
	How will the Government screen whether compliance has occurred?  Assuming that an omission were critical to the ability of an employee to work at the deployed location, the Government may wish to specify that it will, as a Government-furnished service, screen employees before they deploy.  As Jt. Pub. 4-0, ch. V, para 3.d, states, “pre-deployment preparation of contractors is a responsibility of the services.”

Although no standard answer exists on this subject, AR PAM 715-16, para 4-2f, suggests that the Army will medically screen contractor employees “usually” at a deployment processing center.

	
	5 AF/JA
	S
	252.225-70XX (g)
	Add “incorporated herein” after “operation order.”
	The contract should expressly incorporate any document creating a requirement for the contractor.  Such document should be attached.

	
	16 AF/JAO
	S
	252.225-70XX

(g)(2)
	Pre-deployment requirements require the contractor to have received all required vaccinations.  What is the “required vaccinations?”  Is it what the surgeon general for the armed forces requires for the AOR, or is it what the CDC lists for that particular area?

Suggest adding language to expressly state where the required vaccinations are derived from.
	Disputes may arise between what the military requires for vaccinations and what a contractor believes is required based on the CDC data.

	
	AFMCLO/JANS
	M
	(g)(4)
	Civilian contractor employees should be issued a Geneva Convention card where their status is clearly determined by a superior officer, the combatant commander.  In the event of capture if they are unarmed they are non-combatants and should be treated accordingly by the convention
	Repatriation is the objective of the non-combatant status.

	
	AFMC/JAQ
	S
	(h)(1)
	If Contractor personnel are authorized by the Combatant Commander to wear military clothing (and are not carrying firearms), they should require wear of the distinctive civilian insignia.
	Importance of keeping non-combatant civilian status clear under the Geneva Convention.

	
	    AFSPC/ PK
	M
	6(H)(2)
	Change “theater commander” to “combatant commander”.
	Theater commander is not defined and in order to be consistent throughout the document, “combatant commander” should be used consistently.

	
	56 FTW/JA & LGCA


	M
	225.74XX para (h) (2)
	The clause does not discuss reimbursement for government equipment provided "at the discretion of the Combatant Commander."  Although this is not going to be a determining factor in the Combatant Commander providing equipment, especially in a life or death situation, will this be addressed somewhere?
	

	
	18 WG/JA
	A
	252.225-70XX (h) (2)
	Delete “CONUS Replacement Center, or the theater commander, at his discretion,” and replace with “Government”.
	CONUS Replacement Center is an Army-specific term.  Jt. Pub. 1-02, (definition of the term).  By using the term Government, the Contracting Officer may authorize (or have been directed to authorize) the provision of certain equipment and training.

	
	AFMCLO/JAN
	S
	225-70xx

(h) (3) (i) (2)
	If the Combatant Commander authorizes the carrying of firearms when this is within the scope of the contract, the military may issue weapons and ammunition to the Contractor for issuance to specified contractor employees.
	When the Combatant Commander provides weapons to civilians, there are issues under the Law of Armed Conflict (LOAC), and there is also potential liability of the Government.  If we have decided that this is not a violation of LOAC and that the Government will accept the potential liability, we should, at a minimum, ensure that the contract includes the requirement to carry and use weapons, hopefully with indemnification language in the contract.

 

	
	47 FTW/JA
	S
	(h)(3)
	We should include the statement that all organizational clothing and individual equipment should be returned in substantially the same condition except for normal wear and tear, otherwise, the contractor will be required to reimburse the Government for it.
	Avoid abuse

	
	3WG/JA
	A
	252.225-70XX (h) (3)
	Require use of same hand receipt procedures as used by military branch contractor is serving with for issue of government property
	To help ensure the return of government property

	
	18 WG/JA
	A
	252.225-70XX (h) and (i)
	Combine these two subparagraphs and start the new subparagraph as follows (and reletter and renumber the rest of the text as appropriate):  “Government-Furnished Equipment and Services.  As appropriate for a contingency, the Government may issue the following items for the benefit of the Contractor.”
	Rather than segregate into separate subparagraphs what the Government may do, if we have laundry lists of what the Contractor must do, we can collect our responsibilities.  As there are multiple points to address, a single paragraph may be helpful.

Items not included on the list include:

Geneva Convention Cards.  AFI 36-3026 (I), Table 1.10.

Theater and Country clearances.

Specific authorities granted by the Government.  These include, but are not limited to, confined space permits, flight line driving privileges, food handler’s permits, and letters of identification or invitational travel orders.

A short list of items to consider is in DoDI 3020.37, Enc. 3.  Other issues include:

Postal privileges.  DoD 4525.6-M, para AP1.3.17.

Billeting

MWR

Banking

Food Service

	
	5 AF/JA
	A
	252.225-70XX

(i)(1)
	Delete “when in support of deployed forces” from first sentence.
	Unnecessary.  This clause applies only to contractor personnel “in support of deployed forces.”  Also, the phrase creates ambiguity whether it is modifying “contractor personnel” or “weapons.” 

	
	3WG/JA
	A
	252.225-70XX (i) 1 &2
	Require use of DD Form 2760 when weapons are issued
	Ensure compliance with Lautenberg amendment re: domestic violence convictions.

	
	AFMC/JAQ
	S
	(i)(1)
	Possession of private firearms by Contract employees should not be allowed in theater of operations.  Para. (i)(2) identifies that the Combatant Commander is the authority for carrying firearms.  If the Combatant Commander authorizes carrying firearms, the military may issue weapons and ammunition.  
	Authorizing private firearms carries a great risk of a political/military occurrence which can negatively impact the overall mission and national security and is not outweighed by the benefit of private firearms since there is authority for military issuance already.  

	
	TCJA-O
	C
	252.225-70XX(i)
	Privately owned firearms and ammunition invite misuse, potential LOAC violations and loss of protective status.  The best policy is strict prohibition because issuing weapons in a hostile, uncertain environment can cloud their status, leaving them open to being targeted.  Unless specifically allowed by host nation law, SOFA provision, or other international agreement, US forces have no legal basis for issuing arms to contractor personnel or guaranteeing armed contractor personnel will act in accordance with the law of war or host nation law.  JP 4-0, p.V-7.  Only under very limited circumstances should contractors be armed.  If armed, issuance must be government furnished equipment (GFE) in accordance with procedures approved by the Combatant Commander as well as requirements for equipment and training.  This will ensure only legally appropriate weapons and ammunitions are used by properly trained individuals.
	The general rule is to not arm contractors except in extremely limited circumstances.

	
	HQ USAFE/

JA
	S
	Para. (i)(2)
	Arming contractors raises a double-edged sword.  It many instances where lawless and riotous conditions exist, contractors may need to be armed for pure self-defense.  In that case we recommend adding language to the effect of, “If the Combatant Commander authorizes the carrying of firearms, the military may issue weapons and ammunition to the Contractor for issuance to specified contractor employees for self-defense and will ensure the Contractor is trained in when they may be used.”
	To prevent potential LOAC violations

	
	16 AF/JAO and 3 AF/JA
	S
	252.225-70XX

(i)(2)
	The Combatant Commander may authorize the carrying of firearms.  This creates risks on the contractor.

A contractor who uses a weapon to injure or kill the enemy or damage or destroy enemy property is directly participating in hostilities.  The government actions of arming the contractor under certain circumstances, places the contractor at risk of forfeiting their non-combatant status, subjecting a contractor captured by the enemy to be deemed an unlawful combatant or a mercenary, thereby losing POW status and treatment.

Suggest not arming the contractor’s employees as the risks are too great.  In the alternative suggest adding language that expressly identifies the risks being assumed by a contractor’s employees armed by the government.  Also suggest that the US government provide weapon training and briefings on use of force.
	Arming civilians violates LOAC and places the US in the position of creating an armed band of civilians that doesn’t necessarily answer to military control nor have the proper training on when an armed response is permissible.

As a general rule, (Geneva Conv III, Art 4A(4)) contractors who have fallen into the power of the enemy are POW.  Lawful combatant are members of the armed forces who are authorized to participate directly in the armed hostilities.

A combatant commander who authorizes a contractor to have a weapon creates a situation whereby a contractor may participate directly in armed hostilities.

In December 1995 contractors hired to provide air and logistics support for a peacekeeping group in West Africa engaged in armed combat with rebels and defended the U.S. Embassy for a period of time until armed forces arrived.

Under Additional Protocol I, Art 47, a mercenary shall not have the right to be a combatant or a POW.

	
	18 WG/JA
	S
	252.225-70XX (i) (1)
	Delete “when in support of deployed forces.”
	Jt. Pub. 4-0, ch. V, paras 13.a and .b, create a contractor dilemma.  Force protection for contractor personnel is a contractor responsibility, but the contractor generally should not be armed.  Therefore, the draft language is technically correct.

The draft language “firearms when in support of deployed forces” is ambiguous.  Does this mean that Contractor personnel who carry firearms for self-defense only are not in support of the deployed force?  If the combatant commander allows a Contractor to have privately owned firearms, will the Government conduct a weapons’ lawfulness review?  See AFI 51-402 (Note:  Contractor-supplied weapons does not appear to have been contemplated by the AFI).

	
	SAF/GCQ
	S
	252.225-70xx(i)(1)
	This paragraph should define “privately -owned.”   Does it mean “owned by the employee” or “owned by the contractor and issued to the employee?”

In addition, this paragraph needs to make a distinction between official duty vs. off-duty.  Contractor employees should never carry personal firearms while on official duty.  For off-duty, the decision would depend on SOFAs and local laws on possessing firearms.
	

	
	18 WG/JA
	A
	252.225-70XX (j)
	
	We note that the Army performs next of kin notifications.  AR PAM 715-9, para 11-4a.  (Note:  AR 715-9, para 2-1b, allows the Army to shift this burden to the contractor).  We also note that DoD expects the Government to undertake this function as much as possible.  DoDI 3020.37, para E3.1.1.8.  In addition, Jt. Pub. 4- 06, ch. III, para 3.c, bullet 2, states that mortuary affairs services should be provided for US civilians accompanying the force in a manner similar to that provided for US military personnel.

Please examine why this obligation is being shifted to the contractor.

	
	5 AF/JA

45 CONS/

LGCZ
	S
	252.225-70XX (k)
	Consider making evacuation of bodies a government furnished service for which the contractor will be billed.
	Depending on the deployment location, it may be extremely difficult/expensive for a contractor to evacuate a body through sources other that the Government.  This potential cost will be built into the contractor’s price.  Also, consider addressing how personal effects of the deceased will be handled.

Evacuation of bodies may be very burdensome (priced contingencies) to a contractor not having a large presence in/or detailed knowledge of a country (laws, customs, etc.) and may lead to an impossibility of performance. 

	
	18 WG/JA
	A
	252.225-70XX (l)
	After “Combatant Commander” add “or other competent authority”
	The reason for the addition is the US Ambassador may direct US citizens or nationals to leave a country.  To the extent that we have third-country nationals in a country, they to may be subject to similar direction.

	
	18 WG/JA
	A
	252.225-70XX (l)
	Replace subparagraph (l) with:

“The Contractor shall comply with evacuation orders issued by the Combatant Commander, a subordinate commander, or other authority over the US Forces; provided, however, if departure is authorized, not directed, then the Contractor shall maintain sufficient personnel at its deployed worksites to perform its obligations under this contract.”
	The reason for the addition is the US Ambassador may direct US citizens or nationals to leave a country.  To the extent that we have third-country nationals in a country, they to may be subject to similar direction.

A second issue is by what authority does a combatant commander or a multinational force commander direct contractor employees to depart except through a contract?  Contractor employees are not within the scope of DoDD 3025.14 list of US citizens who may be ordered to depart, although they could be authorized to depart.  Compare DoDD 3025.14, paras E2.1.5.1 and E2.1.5.2 (Note:  Civilian employees of the US Government, but not Contractor employees, are  mentioned specifically in the Directive in the category of individuals who may be ordered to depart, but all private US citizens may be authorized to depart).  We note, however, that JTTP 3-07.5, ch. 2, para 4.d, places the responsibility for evacuating contractor employees upon the Army.

Also, consider whether the costs of evacuation should be billed to the contractor as a government-furnished service.  If this cost will be billed, consider allowing an offset from contract payments due to the Contractor.  This area would be a good one to explore in draft the PGI. 

	
	TCJA-Contracts
	M
	252.225-70XX(m)
	The phrase “responsible for all issues dealing with exclusions” is vague.  Does this mean the contractor must provide whatever coverage an insurer excludes from a policy?  If an insurer won’t withdraw a war risk exclusion, for example, at any price, this could be a very expensive potential liability for a contractor and should be clearly stated.  Does this insurance paragraph apply to all types of contractor-provided insurance, not just coverage required by the Government contract, such as Defense Base Act coverage?
	This paragraph is too brief and requires elaboration.

	
	SAF/GCQ
	S
	252.225-70XX(p) & (q)
	The clause needs to identify how the contractor will file for reimbursement for changes.  What form will the contractor use?  What type of documentation is required?  Who does the claim go to?  Who is the person authorized to make changes and approve changes?
	

	
	TCJA-Contracts
	C
	252.225-70XX(p)
	Will the “instructions” be preserved in some manner so they will be available to define the scope of an equitable adjustment claim?  Can the Combatant Commander give “instructions” to any personnel of a contractor in this non-emergency situation or just to a designated contractor representative?  In subparagraph (2), can a Combatant Commander issue an instruction that conflicts with a contract clause implementing or required by a statute?  It seems illogical that paragraph (p) , which is  for a non-emergency situation, is not contingent on the unavailability of the Contracting  Officer, while paragraph (q), which is for an emergency situation, does have such a contingency.
	Needs improvement with clear definitions and guidance.

	
	45 SW/JA
	S
	Page 8, 252.225-70XX, paragraph (p)(1)
	The language in subparagraph (1) and (2) regarding change and the times when a commander may implement a change without consideration and whether the contracting officer is available is much broader than appears necessary. Recommend that the language in either subparagraph (1) or (2) reflect the conditions in paragraph (q), i.e., changes in emergency conditions and when the contracting officer is not available.  The current proposed language could also raise questions concerning the Antideficiency Act and obligating the government in situations in which the emergency exception may not apply.
	 

	
	45 SW/JA
	S
	Page 8, 252.225-70XX, paragraph (p)(1)
	With regard to this subsection, also recommend including language similar to the Alternate I to the Disputes clause, requiring the contractor to comply with authorized government representative direction despite its disagreement and pending a subsequent resolution of a request for equitable adjustment or claim.
	 

	
	45 SW/JA
	S
	Page 9, 252.225-70XX
	Again, with regards to this subsection, recommend that subparagraph (p)(3) include terms regarding required contractor documentation and accounting for REAs and claims, as these will likely be slightly different from those we normally encounter in contracting officer directed cases.
	 

	
	47 FTW/JA
	S
	(p)(1) and (p)(2)
	These changes (necessary during combat situations) could allow the contractor to unreasonably seek additional reimbursements and costs.  How does one determine the reasonableness of the changes? How do you cap the costs associated with the changes?  
	Prevent fraud, waste, and abuse.

	
	SMC/JA
	S
	252.225-70XX(p)(3)
	(3) The Contractor may submit a request for equitable adjustment for any additional effort required [cost incurred] or any loss of contractor-owned equipment occasioned by such direction.


	An equitable adjustment compensates a contractor for additional cost incurred because of a change ordered by the Government.  If there is no additional cost, there is no basis for an equitable adjustment.

	
	56 FTW/JA & LGCA


	S
	252.225-70XX  (q) & (p)
	The language regarding contracting officer’s representative (COR) is not entirely accurate.  CORs, unless also a warranted contracting officer, provide limited direction within their delegated duties and responsibilities.  Contracting Officers likewise do not have carte blanche authority to make changes.  They too must operate within the confines of their specific warrants and limitations of the contract.   These two paragraphs in effect extend change order authority to the combatant commander or immediate area commander to make any changes (except for directing contractor employees to engage in combat) whether within scope or not and to obligate the Government whether or not requisite authority or funds exist.  How does this reconcile with existing fiscal law constraints, Anti-Deficiency, etc?
	

	
	SAF/GCQ
	S
	70XX  (q) & (p)
	There should be a distinction made between “hostile” and “non-hostile” deployments.  A commander need not have this broad authority if simply deployed to a non-hostile theater (i.e. Germany).  In such a situation, it is likely that contacting the contracting officer would be more reasonable. 
	

	
	18 WG/JA
	A
	252.225-70XX (p) (1) and (2)
	
	These subparagraphs effectively allow the combatant commander to exercise actual authority, not implied authority, over the contractor and its personnel.  This, however, is contrary to FAR 2.101 that defines a contracting officer, as someone who administers and makes decisions related to contracts and has a warrant.  Although the direction in 252.225-70XX (q) during emergent situations is reasonable because whoever is controlling that area at that time is in charge of all concerned.  However, if the Combatant Commander acts as a CO or a COR with actual or implied authority, then his direction binds the Government and may lead to unauthorized commitments.  Recommend that a CO be kept in the loop of directing Contractor compliance with applicable directives and orders.

	
	PACAF/ JA
	C
	252.225-70XX (p)
	The following sentence is potentially too broad in that it is intended to supercede any conflicting terms of the existing contract:  “the Contractor shall comply with instructions of the Combatant Commander relating to all transportation, logistical, and support requirements.”  
	Contract changes that fall outside the scope of the original competed contract would violate the Competition in Contracting Act.  Additionally, a cardinal change is a breach of contract under established case law.  It occurs when the government effects an alteration in the work so drastic that it effectively requires the contractor to perform duties materially different from those originally bargained for.  By definition, a cardinal change is so profound that it is not redressable under the contract, and thus renders the government in breach.  Finally, individuals without Contracting Officer warrants generally are not trained on fiscal law restrictions and could unwittingly commit Anti-Deficiency Act violations by making unauthorized contract modifications.  Care must be exercised to ensure Combatant Commander orders fall within appropriate government authority.    

	
	51 FW/JA 
	C
	252.225-70XX

 (p)/(q)
	This provision permits the combatant commander to direct the actions of contractors.  This may increase the potential liability of the government for actions of the contractor.  Under the Federal Tort Claims Act, the government is not liable for actions of contractors unless they are directly controlling the contractors’ actions.  This provision permits the commander to do just that, which could open the door to the government being held liable for the negligent or intentional torts of contractors.   
	This could increase the government’s exposure to liability.  It makes it less clear whether the contractor remains a true “independent contractor” or whether the contractor is more akin to an employee.  

	
	18 WG/JA
	A
	252.225-70XX (p) (1) and (2)
	
	These subparagraphs effectively allow the combatant commander to exercise actual authority, not implied authority, over the contractor and its personnel.  This, however, is contrary to FAR 2.101 that defines a contracting officer, as someone who administers and makes decisions related to contracts and has a warrant.  Although the direction in 252.225-70XX (q) during emergent situations is reasonable because whoever is controlling that area at that time is in charge of all concerned.  However, if the Combatant Commander acts as a CO or a COR with actual or implied authority, then his direction binds the Government and may lead to unauthorized commitments.  Recommend that a CO be kept in the loop of directing Contractor compliance with applicable directives and orders.

	
	45 SW/JA
	S
	Page 9, 252.225-70XX, page 9, 252.225-70XX,  para(q), 

para (r)
	In a manner similar to the flow-down requirement found on page 9, 252.225-70XX, paragraph (q), in paragraph (r), recommend also including language requiring contractors to capture or accommodate (in their employment contracts, work-rules or other similar employment agreements) such provisions relating to its employees taking specified direction from an authorized government official, particularly since these requirements run counter to the normal government/contractor employee interface rules.
	

	
	TCJA- Contracts and OPS
	C
	252.225-70XX(q)
	This paragraph authorizes “the ranking military commander” to direct any Contractor employee to “undertake any action....”  This is so broad and vague that it may undercut the basic concept of a contract - a meeting of the minds or mutual consent.  Instead of, or in addition to, equitable adjustment claims based on contract, this paragraph could lead to claims based on tort.  There could be liability if a military commander directs a civilian contractor employee to perform a task a task that is beyond the physical capability of the employee, or to perform a task that is morally or emotionally repugnant to the employee.

Moreover, contractor personnel only have the right of self-defense and may not act in defense of others or equipment.  GC, Art. IV. Additionally, unless provided by SOFA, contractor employees are not immune from local civil/criminal jurisdiction.  JP 4-0; AR 715-9. Thus, this paragraph invites the loss of POW protected status to contractors otherwise guaranteed per the Geneva Convention.

We suggest the language be modified to read as follows:

“…[T]he ranking military commander in the immediate area of operations may direct the Contractor or contractor employee in the manner of self-defense and protection from harm, provided such measures do not direct or encourage the contractor employee to  take an active role in combat.” 


	This is too broad for a binding contract.  The ramifications may result in liability outside the contract.

This clause should limit the commander’s instructions to those that facilitate contractor self-defense and protection from harm.



	
	45 SW/JA
	S
	Page 9, 252.225-70XX, paragraph (q)(2)
	The language accommodating REA's for "any additional effort required" appears overbroad and may subject the government to an increase of unintended liability.  Consideration should also be given to providing offsets or credits for work that is avoided or otherwise not capable of being performed due to hostile activities.  Recommend that the opportunity for adjustment be made contingent upon some additional criteria such as "additional costs, heightened risks from complying with government direction, depletion of supplies or other resources" beyond existing contract requirements.” Otherwise, the current language appears to open to door too widely to contractor claims against the government and increased government liability. 
	

	
	45 SW/JA
	S
	Page 9, 252.225-70XX, paragraph (q)
	Consideration should be given to the terminology used, e.g. does the term "immediate" imply some objective standard as a condition precedent to action such that "imminent" is qualitatively different than "immediate"? Recommend broad definitions of terms of art be provided to avoid disputes at critical times.

	

	
	SMC/JA
	S
	252.225-70XX(q)
	(q) Changes in emergencies. (1) Normally, the Contracting Officer or the Contracting Officer's representative provides direction to the Contractor, and the Contractor provides direction to its employees. However, when the Contractor is accompanying the force outside the United States, if the Contracting Officer or the Contracting Officer's representative is not available and emergency action is required because of enemy or terrorist activity or natural disaster that causes an immediate possibility of death or serious injury to contractor personnel or military personnel, the ranking military commander in the immediate area of operations may direct the Contractor or contractor employee to undertake any action as 

long as those actions do not require the contractor employee to engage in armed conflict with an enemy force.
	The immediate possibility of death may be to others, such as: Civilians, NGO personnel, News media personnel, or prisoners in United States’ custody.

	
	SMC/JA
	S
	252.225-70XX(q)(2)
	(2) The Contractor may submit a request for equitable adjustment for any additional effort required [cost incurred] or any loss of contractor-owned equipment occasioned by such direction.


	An equitable adjustment compensates a contractor for additional cost incurred because of a change ordered by the Government.  If there is no additional cost, there is no basis for an equitable adjustment.

	
	ACC/JAB
	S
	252.225-70XX

(p)(3) and (q)(2)
	The contractor may submit to the contracting officer a request for equitable adjustment
	To indicate the proper chain for contracting matters

	
	21 CONS
	M
	(q)(1)
	Change to read:  “…as long as those actions are legal and do not require the contractor employee to engage in armed conflict…”
	Recent experience in Iraq with 3 different contractors indicates unlawful abuse is possible without controls.

	
	56 FTW/JA & LGCA


	A
	225.74XX para (q)(1)
	When talking about a Contracting Officer's representative, is this a technical COR or only a representative of some nature?  If it is a technical COR, the R should be capitalized.
	

	
	56 FTW/JA & LGCA


	M
	225.74XX para (q)(2)
	The clause does not provide direction on whether the Contracting Officer has the final say on determining if reimbursement is proper.  
	If the decision is automatically covered under Disputes, 52.233-1, this is not a problem.  If it is not covered under 52.233-1, litigation over where the final decision rests could become problematic.


	ITEM
	SOURCE
	TYPE
	PARA
	COMMENT
	RATIONALE

	
	SAF/GCQ
	S
	General
	The Clause presently lacks any reference to acquisition planning.  Either the rule or the implementing guidance needs to address the mandatory steps involved in acquisition planning.  Many of the trouble areas can be avoided by ensuring that the issues are addressed in acquisition planning.
	

	
	SAF/GCQ
	S
	General
	The rules regarding LOAC and the international treatment of contractors will vary depending on the nature of the deployment.  Suggest you distinguish between status during “combat” and status during “peacekeeping” and “humanitarian” deployments. 
	


