COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS
1000 Wilson Boulevard


Suite 1800

Arlington ,VA  22209

www.codsia.org
703 243-2020


August 27, 2004

Defense Acquisition Regulation Council

Attn: Mr. Thaddeus Godlewski

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon 

Washington, DC 20301-3062 

Re:  DFARS Case 2003-D009

Dear Mr. Godlewski:

The undersigned members of the Council of Defense and Space Industry Associations (CODSIA) is pleased to provide comments on the June 25, 2004 proposal to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to improve payment and billing instructions in DoD contracts. According to the Federal Register notice (69 F.R. 35564), the proposed rule resulted from a transformation initiative undertaken by DoD to dramatically change the purpose and content of the DFARS.

Founded in 1964 by industry associations with common interests in the defense and space fields, CODSIA is currently composed of six associations representing over 4,000 member companies across the nation. Participation in CODSIA is strictly voluntary.  Therefore, a decision by a member association to abstain from participating in a particular CODSIA case is not necessarily an indication of dissent.

 Section B of the Supplementary Information section of the proposed rule states that “DoD does not expect this rule to have a significant economic impact on a substantial number of small entities within the meaning of the Regulatory Flexibility Act.”  We believe there will be a significant impact on both large and small contractors The requirement in proposed 252.204-7XXX(a) for the specific identification of billing amounts by Contract Line Item Number (CLIN) to “best reflect” costs will make it necessary for contractors to establish new systems and processes to provide more detailed reporting than that which is currently necessary on interim billings and financing submissions.  Furthermore, the lack of a definition for the term “best reflect” will lead to the establishment of unattainable compliance requirements arising from inconsistent interpretations by different contracting and audit offices.

As noted in the above comments on Regulatory Flexibility, we oppose the proposed billing instructions in 252.204-7XXX(a) that requires the contractor to identify the CLIN 

payment request that “best reflect contract work performance.” We believe it will be inconsistently interpreted by contractors, contracting officers, payment officials and DCAA auditors who evaluate contractor billing systems. Therefore, we recommend that paragraph (a) be eliminated and the entire billing instructions of 252.204-7XXX should include the following language, most of which is excerpted from proposed paragraph (b): “When submitting a request for payment, the Contractor shall separately identify a payment amount for each contract line item that is included in the request.”      

Proposed 204.7109 requires contractors to identify applicable contract line items when the contractor submits requests for contract financing (e.g., progress payments based on costs, performance based payments, etc.) and interim payments under cost reimbursement contracts for services. It is cost prohibitive and in some cases impossible 

for contractors to track and bill progress payments based on costs at the contract line item level.   We believe that the authors of the Payment and Billing Instructions addressed in the Procedures, Guidance, and Information (PGI) recognized this problem because proposed PGI 204-7108 (c) (4) provides that for contracts that provide for progress payments based on costs, the Contracting Officer shall instruct the payment office to use the paragraph (d) (11) instruction in accounting for the payment. Item (d) (11) provides the following instruction: “Contract-wide: proration.  The payment office will make payment from each ACRN within the contract in the same proportion as the amount of funding unliquidated for each ACRN.”   If the payment office is directed to prorate payments, then there is no reason for the contractor, in submitting progress billings, to break out payment requests by CLIN.  Therefore, we recommend that the reference in proposed 204.7109 (a) to the submission of a payment request for “A contract financing payment” exclude payments on contracts that require progress payments based on costs.

We also recommend that all cost type contracts that are funded by a single appropriation be excluded from the requirement to separately identify a payment amount for each CLIN included in the payment request.  If contracts contain only one appropriation, there is no need to require contractors to bill at the line item level, regardless of the number of ACRNs that have been assigned to the contract.  We have additional recommendations dealing with this subject that are contained in Attachment I.  

On a related matter, the proposed invoice instructions in revised Section F-306 (a) requires electronic payment requests unless an exception is current DFARS 232.7002 applies. However, the electronic invoicing exceptions in 232.7002 are not well defined for all scenarios alluded to in DFARS 232.7002(a)(6).  This leads to inconsistent processing, wasted effort by all parties, and unnecessary delays in payment. We strongly urge that DoD work with industry to develop a clearly defined exception process where electronic invoicing cannot be achieved.  

We will be pleased to discuss these in greater detail with representatives of the DAR Council Finance Committee, the Defense Contract Management Agency, and the 

Defense Financing and Accounting Service.  Please contact Bettie McCarthy, the CODSIA Administrative Officer, at 703 243-2020; email address is codsia@csa-dc.org or 

Dick Powers of the AIA Procurement and Finance Office, who serves as our project officer for this matter. Dick can be reached at 703 358-1042 or by email at powers@aia-aerospace.org.







Sincerely,
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FOR



Vice President

E. Terrence Marlow




Government Policy

Vice President





National Defense Industries Association

Government Division





Aerospace Industries Association
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Alan Chvotkin

Senior Vice President and Counsel


President

Professional Services Counsel


American Shipbuilders Assonciation
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Chris Jahn

President

Contract Services Association
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Dan Heinemeir


President

GEIA

Electronic Industries Association

Attachment I

Additional Recommendations

For payment purposes on cost type contracts, the goal should be to establish the minimum number of line items and appropriations accounts required to satisfy applicable statutes. If contracts contain only one appropriation, then both the billing and payment process can be highly automated and still meet statutory requirements. Only one ACRN should be assigned to the unique combination of a specific appropriation and program year, substantially reducing the current ACRN count. The appropriation and or the ACRN should be used as the sole basis for a payment on cost type contracts.  (Asset valuation can be established in UID and contract management can be achieved via CSCS/Earned Value Reporting.) The use of appropriation level billings when required would reduce the billing detail by over 80% when compared to CLIN/ACRN level billing requirements. The requirement to accumulate cost or even develop Best/Reasonable estimates should be used as a last resort to satisfy statutory requirement.

To adopt this approach, the billing instructions would read as follow:

PGI 204.7XXX. Billing Instructions.

(a) Scope.  This section applies to all Cost Type and T&M Contracts

(b) For contracts covered by this subpart, the contracting officer shall establish instructions in Section G (Contract Administration Data), under the heading "Billing Instructions" to permit the paying office to charge the appropriation that reflects the performance of work on the contract. If additional appropriation citations are subsequently added, the billing instructions must be modified to include the additional accounting classification citations.  

(c) Billing instructions* 

(1) Shall provide a methodology for the contractor to assign billing values to proper appropriation(s), based on anticipated contract work performance;

(2) Shall be consistent with the reasons for the establishment of separate appropriations.  

(3) Shall be revised to address the impact of changes to contract funding or significant disparities between existing instructions and actual contract performance.

(4) Shall state at what level (contract, appropriation, CLIN, and/or ACRN) the billing detail is required.

(5) Shall, at a minimum, include separate instructions for each appropriation within each contract type contract that contains both fixed-price and cost-reimbursement effort. 

(6) Shall include instructions for distribution of the payments to each country's account in contracts that contain foreign military sales requirements, 

(d) Include one or more of the following billing instructions in Section G in accordance with the requirements of this section: 

(1) Contract level billing * One appropriation.  If there is only one source of funding for the contract (i.e., one appropriation), the contractor shall bill at the contract level and the payment office shall make payment from the single existing appropriation)

(2) Contract level billing * One appropriation but multiple program years (Canceling and/or Expiring).  If there is only one source of funding for the contract spread over multiple program years (i.e., one appropriation), the contractor shall bill at the contract level and the payment office shall utilize the oldest fiscal year appropriations first, exhausting all funds in the previous fiscal year before disbursing from the next fiscal year

(3) Contract level billing * multiple appropriations with contracting officer guidance at time of contract award that reflects an estimation of how the work will be performed.  If there is more than one appropriation within a contract, the payment office will make payment within the appropriation(s) in the sequence specified by the contracting officer in the contract, exhausting all funds in the previous appropriation before paying from the next appropriation. 

(4) Appropriation level billing - Proration. If options 1-3 do not satisfy statutory requirements and more than one appropriation exists, the contractor may allocate the cost of the billing to each appropriation in the same proportion as the amount of funding for each appropriation compared to the total. 

(5) Appropriation level billing * Best/Reasonable Estimate. If options 1-4 do not satisfy statutory requirements and more than one appropriation exists, the contractor may allocate the cost of the billing to each appropriation based on a Best Estimate that reflects the work performed. 

(6) Appropriation level billing * Actual Cost Billings. If options 1-5 do not satisfy statutory requirements and more than one appropriation exists, the contractor may be required to accumulate and bill cost by appropriation 

(7) Other.  If none of the standard billing instructions identified above are appropriate, the contracting officer may insert other billing instructions, provided the other billing instructions--


(i) Provide a significantly better reflection of how funds will be expended in support of contract performance; and


(ii) Are agreed to by the payment office and the contract administration offic
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