October 7, 2005

Defense Acquisition Regulations Council

Attn:  Ms. Amy Williams

OUSD (AT&L)

IMD 3C132

3062 Pentagon

Washington, DC  20301-3062

Dear Ms. Williams:

I appreciate this opportunity to write on behalf of the National Association of State Universities and Land-Grant Colleges (NASULGC) in response to the request for comments on the proposed amendment to the Defense Federal Acquisition Regulation Supplement (DFARS) (Case 2004-D010) to create a new contract clause regarding access to export-controlled technology, published in the Federal Register on July 12, 2005.   NASULGC is comprised of this nation’s public research universities and, understandably, this issue is one of critical importance to our membership.

We at NASULGC agree that mechanisms are needed to ensure that export-controlled technologies and information are accessed in an appropriate manner.  Unfortunately, we believe that the proposal under consideration is too broad and could seriously stifle academic research.  It does not take into account the fluid and open nature of the scientific enterprise, in which exchanges are not only common but vital.  We ask that the Department of Defense narrowly tailor its proposal to identify explicitly and focus on the problem it seeks to resolve and not create unintended additional concerns.  Furthermore, we believe that the Department fails to take into account the interrelated nature of the recommendations from the Inspectors General (IG’s) of both Defense and Commerce with respect to export controls.  Given that Commerce is currently reviewing its policies, we ask that Defense coordinate its response in order to prevent outcomes that could potentially result in contradictory policies.
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Concerns

· Unknown Impact of Commerce Decisions

NASULGC appreciates DOD’s responsiveness to the report on export controls issued by its own IG.  However, DOD is undoubtedly aware of the fact that Commerce is currently in the process of reviewing over 300 comments it received in response to its own 

Advanced Notice of Proposed Rulemaking (ANPR) issued in March on deemed exports.  We are concerned that Commerce’s decisions could have a substantial impact on DOD’s current proposal to amend the DFARS and respectfully request that DOD proceed more judiciously and after further review.

We believe that a well-coordinated approach among the various relevant federal agencies is vital in ensuring that the nation has a sensible and viable export control policy.  We hope that DOD will coordinate its response and policies after consulting with other relevant federal entities, including Commerce.

Without a coordinated approach, research entities will be forced to struggle with potentially misaligned requirements from various agencies, sometimes working at cross purposes with each other.  While one set of activities may be in compliance with a set of requirements from one agency, it may run counter to that from a different agency, forcing the organization to set up a separate compliance process.  In the end, we are concerned one set of regulations may negate a different set of rules from a different agency.

We ask that DOD proceed more cautiously using a coordinated approach.

· No Acknowledgement or Recognition of Fundamental Research Exemption from Export Control Regulations
We are troubled that the proposed changes to DFARS do not acknowledge exemptions for fundamental research from the export control requirements.  In 1985, National Security Decision Directive (NSDD) 189 established that the only legitimate manner in which the outcomes of federally-funded research for national security purposes could be controlled was through the “classification” system.  It further stated that fundamental research was not classified research.  In 2001, the Administration reaffirmed this policy.  The proposed change to the DFARS does not acknowledge this critical policy at all.  In its current form, we are concerned that the proposal under consideration would eliminate the fundamental research exemption altogether, thus crippling the scientific research enterprise.
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This exemption for fundamental research must also apply to export-controlled technologies that result directly from fundamental research and not to just the use of such technologies in fundamental research.  Much of scientific progress, especially that which is based on fundamental research, is serendipitous and unplanned by nature.  We believe that such phenomenon must be acknowledged in the proposed DFARS clause.  

· Proposed Use of “May” Is Too Broad
The proposed rule would require every foreign national to file for and obtain an export license to access

“(a) research and development; or

 (b) services or supplies that may [emphasis added] involve the use or generation          

      of export-controlled information or technology.”

We are gravely concerned about the use of the word “may” in this proposal, which is too broad and ambiguous.  Based on this definition, we are troubled by the possibility of the contracting officer applying export-control restrictions too broadly without reviewing the nature and content of each contract, thus restricting access to science and research that are normally accessible under fundamental research and other exemptions.  In order for a sensible and workable export control system to exist, much more specificity is needed with respect to technologies and information that would be categorized as “export controlled.”  Without more precision, overly broad and generalized statements would blanket vital fundamental research activities, imposing unnecessary and, in many cases, unworkable requirements on such efforts.

Without altering the word “may” to a more exact word or phrase, the fundamental research exemption would be vitiated.  Should the Department decide to proceed with the new clause, we respectfully request that the department provide much clearer language and guidance with respect to this issue.  

· “Access Control” Plan Is Too Prescriptive

The proposed change to DFARS also calls for “access control” plans, including a unique badging requirement for foreign nationals, in order to control access to export controlled technologies and information.  The proposed requirement is too prescriptive and troubling in a number of ways.  
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The proposed clause seeks to impose a new badging mandate on research entities to segregate foreign nationals from work areas with controlled information and technologies.  We are troubled by this proposal at a policy level and also believe that such a requirement would prove to be operationally unfeasible for the vast majority of universities.  Should the department impose this new requirement, the ambiguity of the word “may” could complicate matters even further.

First, as noted above, NASULGC is of the opinion that fundamental research is exempt from export control license requirements.  Therefore, we do not believe that the badging of foreign nationals participating in fundamental research should be required.  In fact, a badging requirement, as called for in the proposal, would have the effect of negating the exemption.

Second, if a blanket badging policy were to be implemented, with no acknowledgement or recognition of the existence of the fundamental research exemption, the academic community would see segregation within the research community, a clear division between foreign nationals and American citizens and permanent residents.  Philosophically, we find this possibility disturbing.  We are of the opinion that once approved for visas and admitted to our institutions, with respect to fundamental research, international students and researchers should be viewed as full members of the academic community.  Academia has a rich tradition of welcoming individuals as full participants in our community.  We hope that this practice will not be altered.

In addition, a blanket badging requirement will impose tremendous financial and administrative burdens on academic institutions, much of which may prove to be cost prohibitive to implement.  This problem would be further exacerbated and compounded if the policy were based on whether export-controlled technology “may” be involved.  With such a blanket and ambiguous policy, institutions would be, in effect, forced to construct at least two sets of research space, one for American citizens and residents and one for foreign nationals, regardless of the kind of research involved.  A very limited number of research institutions have such arrangements already and a small handful of other entities may have the resources to create such infrastructures.  The vast majority of universities, however, do not.  As a result, they would be prevented from conducting federally-sponsored research.  It is the nation that would ultimately suffer the negative consequences of lost research opportunities.
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Furthermore, the contributions of foreign nationals to this nation’s research enterprise and our reliance on these talented individuals are well-documented by countless numbers of different sources, including the National Science Foundation (NSF) and the National Academies.  A hallmark of the research enterprise is its collaborative nature, one in which cooperation and sharing of information is not only encouraged but vital.  If research organizations are not able to establish separate facilities, then the talents of these researchers would be lost.  Because of our dependence on foreign-born talent, scientific research in the United States would suffer.  Even if research organizations were successful in creating such arrangements, we are concerned that such a move would create and perpetuate a hostile environment, one in which such talented scientists would feel unwelcome.   Ironically, in our opinion, preventing foreign scientists and researchers 

from contributing to this nation’s scientific enterprise would counter the efforts to bolster national security.

The badging requirement is troubling at a more fundamental level.  As the Department may be aware, foreign nationals admitted into the United States receive visas only after background checks.  Applications that require additional reviews are subject to greater scrutiny.  By calling for a new badging policy, the Department seems to be implying that the current visa application and review process is tremendously flawed.  This implication is disconcerting.  

Possible Alternatives

Given the complexities involved in and the potential consequences of the proposed changes, we respectfully request that DOD consider withdrawing altogether the DFARS clause as outlined in the July 12 announcement.  

If, however, a complete withdrawal is not feasible, we ask that the department consider two alternatives.  First we would request that the department delay the changes until Commerce completes its review of the comments on the proposed changes to its deemed export policies.  As noted above, we believe that the policies that emerge from Commerce could impact those of the Defense Department.

Finally, should it be necessary for the department to proceed, we commend to you and endorse the set of proposed changes to the language offered by the Council on Governmental Relations (COGR).  Other organizations are also supportive of the COGR effort.  NASULGC believes that the alternative COGR language more appropriately targets the clause to those activities and contracts that do not enjoy appropriate exemptions from export control license requirements and defines more clearly the parameters of the clause.
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Conclusion

We thank you for allowing us this opportunity to submit comments on this very critical issue.  NASULGC is committed to working with the Department of Defense to improve its export control policies to enhance national security.  However, we believe that the proposed changes to DFARS currently under consideration may create additional negative unintended consequences.  We hope that we will have additional opportunities in the future to continue this dialogue to ensure that sensible and workable policies can be adopted.

Cordially,

C. Peter Magrath

President

CPM/sh







