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Reference(s): 
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Proposed Rules, Page 15351-15353

DEPARTMENT OF DEFENSE

48 CFR Parts 208 and 216

DFARS Case 2001-D017

b)
National Defense Authorization Act for Fiscal Year 2002 

TITLE VIII--ACQUISITION POLICY, ACQUISITION MANAGEMENT, AND RELATED MATTERS

Subtitle A--Procurement Management and Administration
Sec. 803. Competition requirement for purchase of services pursuant to multiple award contracts.

In response to reference (a), the following comments are forwarded for your consideration in shaping the final rule. These comments follow in the order the sections appear in the proposed DFAR rule, not in order of importance. Our highest priority concern is clarification of DFAR 208.404-70(c)(2)(ii) regarding a reasonable effort to identify three bids.
1. Proposed Subpart 208.404-70(b)(2) of reference a, above, unnecessarily limits the use of special ordering procedures established under FAR 8.402 for orders less than the maximum order threshold. Subpart 208.4 (b)(2) of the proposed rule, as currently written, does not take into account the special ordering procedures established by GSA when ordering services from a multiple award schedule contract. The proposed rule identifies and requires compliance with the requirements of FAR 8.404-70(b) allowing the review of price catalogs on purchases over the micro-purchase threshold ($2,500). This is in direct conflict with the special ordering procedures for ordering services established by GSA in accordance with FAR 8.402. The ordering procedures in FAR 8.404(b)(2) are only used when ordering products. The special ordering procedures for services take precedence over the procedures in FAR 8.404-70(b)(2) through (b)(3). The special ordering procedure used when acquiring services requires a performance based SOW to be sent to three or more contractors for acquisitions over the micro-purchase threshold and does not allow the review of price catalogs. The ordering agency has no basis for award when comparing labor categories and associated rates from different schedules without also considering associated technical capabilities and proposed level of effort and labor mix. 

Recommendation: To preserve efficiency, the established GSA special ordering procedures for services over the micro purchase threshold and up to the maximum order threshold should be followed. DFAR 208.404-70(b)(2) should be rewritten to delete the reference to FAR 8.404(b)(2) and instead reference the GSA special ordering procedures established for services in accordance with FAR 8.402.

2. Proposed DFAR - 208.404-70(b)(3)(i) unnecessarily complicates the ordering procedures for orders exceeding the maximum order threshold.
The Proposed DFAR - 208.404-70(b)(3)(i) for orders for services exceeding $100,000, calls for the use of the procedures at 208.404-70 in addition to the procedures at FAR 8.404(b)(7). Proposed rule 208.404-70(b)(3)(i) requiring compliance with the procedures at FAR 8.404(b)(3)(i) conflicts with the GSA special ordering procedures for services. FAR 8.404(b)(3)(i) allows the review of pricelists versus the issuance of an RFQ containing a performance based SOW when ordering services. The reference to FAR 8.404(b)(3)(i) is not required to meet the intent of Section 803.

Recommendation: That Proposed DFAR 208.404-70(b)(3) be rewritten to delete the reference to FAR 8.404(b)(3)(i) for orders exceeding the maximum order threshold.
3. The proposed DFAR 208.404-70 is inconsistent with the guidance in FAR 8.404(b)(3)(i). FAR 8.404(b)(3)(i) requires the review of “additional contractors” for orders over the maximum order threshold. The ordering agency cannot comply with FAR 8.404(b)(3)(i) requiring the evaluation of additional contractors while also complying with Proposed DFAR 208.404-70. Proposed DFAR 208.404-70 requires the agency to either offer the opportunity “to all contractors offering such services” or “determines in writing that no additional qualified contractors could be identified despite reasonable efforts”. Compliance with FAR 8.404(b)(3)(i) and Proposed DFAR 208.404-70 would requires the agency to either; 1) notify contractors that do not offer such services, or (2) to go beyond a reasonable effort to identify more contractors. In either case, the requirement will result in no meaningful increase in the level of competition. 

Recommendation: Rewrite the proposed DFAR 208.404-70(b)(3) to make explicit that FAR 8.404(b)(3)(i) does not apply to orders for services over $100,000.

4. Proposed DFAR - 208.404-70 (c)(1) may impose an unnecessary burden on vendors and contracting officers by an overly broad interpretation of fair notification. The proposed rule 208.404-70 (c)(1)(i) requires that “all contractors offering such services be provided a fair notice” by the ordering agency. However, contractors are awarded services schedules based upon the contractor’s specific qualifications. The actual services the contractor is qualified to offer are not defined within the contract. Unlike the product schedules that contain specific product descriptions and specifications, the service schedules contain only general description of the types of services being offered. As an example, the Special Item Numbers (SINs) in the Professional Engineering Services schedule (871) define general services related to various phases of a typical engineering project (i.e., “SIN 871-1 Strategic Planning”, “SIN 871-2 Concept Development”, “SIN 871-4 Test and Evaluation”, etc.). A schedule and specific SIN is often awarded to different contractors based on their specific experience in completely different technical areas. An overly broad notification based on a general description of the services provided in the schedules would create unnecessary administrative burdens on both the acquiring agency and the vendors by having hundreds of unqualified contractors receiving each RFQ and result in no increase in the level of competition. 

Recommendation: Proposed rule 208.404-70 (c)(1)(i) be revised to allow and encourage "fair notice of intent to make a purchase be limited to those contractors that offer the specific skills required as determined through the use of vendor surveys, industry investigations, or market analyses” and that the description of work to be performed be sufficiently precise to help contractors determine if they offer the desired services. Alternatively, add a new item at 208.404-70(c)(1)(iii): For GSA Schedules fair notice of the intent to make a purchase o f services is satisfied if the notice is posted on one of the following: FedBizOPs or e-Buy, or another designated website and the notice includes a sufficiently precise description of the work to be performed such that contractors can readily determine if they offer the desired services. 

5. Contract officers may unnecessarily delay making an award when less than three contractors respond to a fair notice of intent to make a purchase. As written, the proposed DFAR does not define the scope of latitude a contract officer may exercise to determine reasonable efforts to obtain additional qualified contractors. The risk is a contract officer and their contract office will overcompensate in implementation of DFAR 208.404-70(c)(2)(ii) in an effort to eliminate any subsequent question of their compliance with this section of the rule. For example, an interpretation that the contract officer must continue to seek additional contractor bids until receiving three bids would have multiple negative impacts: 1) An increased workload on the contract officer to identify yet more contractors until more bids are received is a likely outcome. This would increase workload and result in delays in procurement and in turn directly affect the ability of supported organizations to meet mission objectives. 2) An extended search for sources after the original solicitation is released would give those contractors that hold back a competitive advantage (e.g. more time to prepare a technical proposal and/or more time to refine pricing) over a company who submits a proposal in the first round. The wording of the proposed DFAR section 208.404-70(c)(2)(ii) and of Section 803(b)(4)(B) [reference b] requires the contract officer to determine “in writing that no additional qualified contractors could be identified despite reasonable efforts to do so”. This wording can be interpreted to give the contract officer the necessary latitude to make an award based on the reasonable efforts taken prior to rather than after the release of a solicitation and does not require repeated solicitations for additional contractors. To clarify that the latitude the contract officer has, and is expected to exercise, DFAR 208.70(c)(2)(ii) should provide guidance as to what constitutes a reasonable effort in identifying and obtaining qualified contractors. 

Recommendation: Add to proposed DFAR 208.404-70(c)(2)(ii) “If less than three bids are received and the solicitation was sent to at least five contractors known to have the specific skills required – based on documented vendor surveys, industry investigations, or market analyses – then the contracting officer is deemed to have made a reasonable effort to obtain qualified contractors and should make an award consistent with the basis stated for selection. If the documented vendor surveys, industry investigations, or market analyses do not identify at least five qualified contractors, then fair notification should be made to all the identified contractors and an award be made consistent with the basis stated for selection.”
6. Proposed DFAR 208.404-70(d)(2)(i) unnecessarily constrains single-award BPAs to firm-fixed price for individual tasks or services. It is not clear whether the requirements in Proposed DFAR - 208.404-70(d)(2)(i) apply to pre or post award of the single-award BPA and whether the reference to the statement of work applies to the BPA or to subsequent individual tasks. BPAs, whether single or multiple awards, provide an acquisition tool than an agency can use to achieve volume discounting and to further streamline the acquisition process by establishing specific terms and conditions, points of contact, etc. This provides continuity in vendor relations and allows agencies flexibility in acquiring services. To maximize the benefits of establishing a BPA, the BPA ordering periods are generally multiple year agreements under which individual task orders have varying periods of performance. Requiring that tasks be defined and fixed prices to be established prior to award of a BPA will significantly reduce flexibility requiring endless modifications to BPAs and present significant risks to contractors attempting to estimate the price of tasks that are potentially years away. Further, this language precludes the award of T&M orders under single BPAs, which is not required under Section 803 [reference b].

Recommendation: Revise proposed DFAR section 208.404-70(d)(2)(i) to read, “For a single-award BPA, provides an estimate of the total value of the BPA and establish firm-fixed discounted rates with the contractor representing the best value to the government based on the services identified in the statement of work; or” 

For clarity suggest a revision to proposed DFAR section 208.404-70(d)(2)(ii) to replace “multiple BPAs” to “BPAs held by multiple awardees”. 
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