October 11, 2005

Defense Acquisition Regulations Council

Attn:  Ms. Amy Williams

OUSD (AT&L) DPAP (DAR)

IMD 3C132

3062 Defense Pentagon

Washington, DC  20301-3062

Dear Ms. Williams:

On behalf of the research community at the University of Illinois at Urbana-Champaign (UIUC), I am writing to comment on the proposal to amend the Defense Federal Acquisition Regulation Supplement (DFARS), published in the Federal Register on July 12, 2005 (DFARS Case 2004 - D010).  
The UIUC shares the concerns expressed by the Council on Governmental Relations (COGR) in its comments on the DoD proposal.  In particular, we have the following major concerns about the proposed amended DFARS: 
First, the Department of Commerce Bureau of Industry and Security (BIS) is currently considering revising the deemed export requirements for equipment use technology.  If adopted, BIS’s proposed revisions would require colleges and universities to restrict access to information and technology relating to the use of export-controlled equipment by international faculty, staff and students or visitors from certain countries such as the People's Republic of China, even if the underlying work is "fundamental research" and excluded from export control restrictions.  Further, such revisions would require reference to a foreign national's country of birth, rather than most recent citizenship or permanent residency, to determine access restrictions.  The correct interpretation of BIS’s proposed revised regulations is currently the subject of debate. The proposed DoD clauses and their application might be substantially impacted by the adoption of BIS’s revised regulations.  Accordingly, we urge the DoD to delay action until BIS issues its final rule. 
Second, the UIUC is concerned about the failure of the proposed rule to explicitly reference fundamental research exclusions from export controls.  We believe that such failure will result in confusion, increased time spent negotiating with DoD contracting officers, delays in research, and the inappropriate application of export controls to fundamental research.  We endorse the suggestion put forward by COGR that the rule be clarified to apply contractual export control compliance requirements only to controlled information or technology not otherwise covered by an exclusion or licensing exemption, that is applicable to the DoD contract (with such information or technology being specifically identified).  The rule should clearly state that contractual export control requirements are not to be applied to any other activities of the contractor.
Of particular concern, the proposed rule also prescribes guidelines to control access.  Specifically indicated are badging requirements and segregated work areas for foreign nationals to access unclassified export-controlled information and technology.  Such guidelines present several issues.  To begin with, the University of Illinois at Urbana-Champaign believes that the DoD is overreaching in trying to direct the manner in which a contractor must comply with export regulations.  Compliance with export regulations can be accomplished in a number of ways, depending upon the situation.  Such details should be addressed by the contractor itself because the contractor knows best what its own environment is and how access to specific information or technology that is indeed subject to export control can be controlled adequately within the resources that are available to the contractor and the compliance mechanisms that may already be established.  Further, compliance and enforcement issues are more appropriately addressed by the agency that has jurisdiction, not by the DoD through contract clauses.  Finally, the badging and segregated work area requirements are extremely troubling to my University.  Aside from the prohibitive cost of implementation, such a policy would create a hostile and intimidating environment, not only for the foreign nationals on campus at whom it is targeted, but for all of our foreign scholars, thus diminishing my University’s capacity to deliver on our mission of education and scholarship.  The resulting environment at research institutions such as my University will threaten the long term economic stability of this nation by seriously diminishing our ability to attract and keep the very best minds, who continue to provide the technological leadership on which much of our economy is based.  We suggest that if DoD contract language addressing export compliance is necessary (i.e., because there is indeed export controlled information or technology involved in the work to be performed under the contract), it should not exceed a general statement along the following lines:

Contractor shall comply with all applicable laws and regulations regarding export-controlled information and technology received by the Contractor in performing work under this contract.

If the DoD determines that it simply must include a more detailed statement, we endorse COGR’s  recommended language that “when an export control compliance program is required, the program should be sufficient to reasonably protect the export-controlled information or technology in a manner commensurate with the type of information and technology, the people who need access, and the environment and other circumstances, including the costs of implementation.”  Under no circumstances should the clause require badging, segregated work areas, or other specific mechanisms for complying with export regulations.  
As currently written, the DoD’s proposed revisions would create serious barriers to conducting our leading-edge research – research on which our country depends for advances in technology, quality of life, and economic development.  Illinois currently has over 2000 international graduate students conducting research in areas of science, engineering and mathematics.  The vast majority of such research is fundamental research, but in some cases the use of controlled information and technology (as currently understood by my University, notwithstanding the debate over BIS’ proposed rule) is potentially an issue.   As detailed above, the DoD revisions would lead to delays and, quite probably, decisions not to go forward with some of our most advanced research projects.  Highly talented students, recruited from around the world to Illinois, could be needlessly prevented from participating in DoD research.  The College of Engineering, which received 22% of its federal funding from the DoD in 2004, has forty graduate students from Iran.  Seventeen per cent (100) of our graduate students in Electrical and Computer Engineering are Chinese.  Twelve per cent (70) are from India.  Following their education here, many of them will enhance the U. S. work force with their skills and intelligence.  While here, we rely on them to contribute to federally funded research in areas of critical national need.  

As a result of the unwelcoming environment created by onerous visa review processes and foreign student tracking through the Student Exchange and Visitor Information System (SEVIS), our international graduate applications have declined substantially post-9/11.  For example, applications from China and India declined 12% from Fall 2004 to Fall 2005.  Applications of international graduate students in Engineering declined 13% during this period, and those in Life Sciences declined 8%.  The uneasiness that is already present will only be heightened by the continuous presence of badges and segregated work areas and a common practice of barring certain foreign nationals, often needlessly, from participating in a substantial portion of my University’s research projects.  As a result, if the proposed revisions are implemented, we can expect a further decline in our international student population, diminishing of the capacity of our Universities to be internationally competitive.
For the reasons detailed above, the UIUC believes that, barring a complete withdrawal of the proposed rule, the best resolution of the numerous problems inherent in the currently proposed rule is the issuance of a second revised proposed rule.  The second revised proposed rule should 1) clearly state that clauses referencing export controls shall not be included in DoD contracts for fundamental research and research that is eligible for other exclusions or license exemptions from export controls; 2) require that all DoD contracts will a) specify any item of controlled information or technology to be provided by the DoD to its contractors, and b) identify the portion of the DoD-funded work in which that information or technology will be used; 3) clarify that export controls will be referenced in DoD contracts only if such specifications and identifications are provided and no exclusions or exemptions apply; and 4) in the case of contracts that appropriately include clauses identifying situations in which export controls will apply, limit the prescribed compliance clause to a general statement such as the one suggested above.  COGR has submitted an excellent revision of the DoD language together with its comment letter.  We endorse COGR’s proposed language with the following suggestions: i) Section 252.204 70XX(c) of the proposed contract clause should be revised to read as set forth above; and (ii) Section 252.204 70XX(d) should be deleted entirely.  If Section 252.204(d) must be included, we endorse the revision to that Section that COGR has proposed.
In charting its course of action, I ask the Department of Defense to consider that no case has been made that security risks are being improperly managed by universities.  Classification remains the appropriate route to protect research that is truly considered to bear on national security. The life we enjoy in the U. S. and our competitive position internationally are testimony to the benefits that come to our citizens through the open, international nature of our universities and their freedom to exchange information.   I urge that the Department take these benefits into consideration.  
Thank you for the opportunity to comment on the proposed revisions.  I would be happy to provide further information to you if it is helpful.  Please feel free to contact me via email to czukoski@uiuc.edu or by telephone to (217) 333-0034.

Sincerely yours,

Charles F. Zukoski

Vice Chancellor for Research
