	[image: image2.wmf]B

ALL

 J

ANIK 

LLP

A    T    T    O    R    N    E    Y    S


1455 F Street, NW, Suite 225

Washington, D.C.  20005

www.balljanik.com
Telephone 202-638-3307

Facsimile 202-783-6947

Irene Ringwood

iringwood@dc.bjllp.com





[image: image1.wmf]B

ALL

 J

ANIK 

LLP

A    T    T    O    R    N    E    Y    S


DFARS Case 2002-D002 ref firstaddress 
June 25, 2002

Page 4

June 25, 2002
Defense Acquisition Regulations Council
Attn: Ms. Amy Williams

OUSD(AT&L)DP(DAR)

IMD 3C132

3062 Defense Pentagon

Washington, D.C.  20301-3062

	Re:
	DFARS Case 2002-D002

Codification and Modification of Berry Amendment


Dear Ms. Williams:
This letter is written on behalf of Basic American Foods (“Basic”), a United States company that produces dehydrated potato and bean processed food products.  You can find many of Basic’s products in restaurant and foodservice operations all over the world and on grocery shelves under nationally known labels.
Foodservice products created by Basic include Potato Pearls®, Redi-Shred®, Golden Grill® Hashbrowns, Classic Casserole® Scalloped and AuGratin Potatoes.  Bean products include Santiago® Refried Beans, Santiago® Black Beans and Quick-Start® Home Style Chili Mix.

Basic’s primary growing and processing operations are in the states of Idaho, Washington and Wisconsin.  All of its products are processed in the United States.  Likewise, almost all of its raw materials – potatoes and beans – are sourced from U.S. growers.  

Basic American strongly supports the policy that U.S. Defense procurement select from U.S. companies and U.S. grown and processed raw materials.  Having said that, Basic also supports the proposed changes to the so-called Berry Amendment (P.L. 107-107, §832, Dec. 28, 2001, 115 Stat. 1189) and the interim rule modifying the Berry Amendment regulations (67 Fed. Reg. 20687).
There are numerous laws regarding Department of Defense (“DOD”) acquisition of supplies and services but by and large DOD procurement contracts are limited to U.S. products and services.  Certainly there are exceptions, such as when no U.S. source can be found for a product, when the U.S. supply is insufficient for Military needs, or when U.S. DOD sites overseas need to procure fresh foodstuffs.  But, in general, U.S. products are given a preference for U.S. Military use.  As a wholly U.S.-based, family-owned company, Basic American Foods supports the continuation of this policy.
The Berry Amendment, however, requires that food sold to the U.S. Military be 100% U.S. grown and processed.  That imposes an almost impossible  standard to meet in this global marketplace.  Basic has found that despite all best efforts and due diligence is it extremely difficult to certify that all inputs into their processed foods are of U.S. origin.  Ingredients, such as stabilizing and preserving compounds or spice mixtures, may or may not contain small amounts of foreign product.  Likewise, Basic procures its bean and potato raw materials from U.S. growers but cannot guarantee that there has been no inclusion of, say, a small quantity of foreign (often Canadian) product in the overall supply.  Providing an exception for a small amount of foreign product in a majority U.S.-origin food simply recognizes the complexity and openness of today’s global market.
The proposed regulations continue the overall policy of U.S.-made products for the U.S. Military, but they recognize the complexity of the global marketplace.  Specifically, the proposed sections regarding food read:

Sec. 225.7002-2(j).  Acquisition of foods manufactured or processed in the United States, regardless of where the foods (and any component if applicable) were grown or produced. 

Section 252.225-7012(c).  This clause does not apply – 

(3) To foods that have been manufactured or processed in the United States, its possessions, or Puerto Rico, regardless of where the foods (and any component if applicable were grown or produced).
Although Basic supports the modification of the Berry Amendment, it has a couple of concerns with the proposed language.  Basic is concerned that the proposed language would allow the purchase of foods with too much foreign origin.  The text for U.S.-origin of a product would only look to where it was manufactured or processed.  Under such language, a U.S. processor could purchase all its potatoes from Canada, process them in the United States and still sell them to the U.S. Military.  While this rule would not hurt Basic to any extent, it certainly would not help the U.S. potato growers with whom Basic has worked closely for years.  It is in Basic’s best interest to ensure the maintenance of a healthy domestic potato industry.  The modifications to the Berry Amendment do nothing to assist U.S. growers.
The Department may want to consider a percentage requirement or some other quantification of U.S. origin for this Berry Amendment modification.  For example, the language could specify that the food or any component thereof would have to be a majority U.S.-grown product.  Without such limitation on the origin of the raw material, the Berry Amendment will have gone from being totally restrictive with no flexibility, to allowing majority foreign origin foods to be sold to U.S. troops.  The Department could potentially face some criticism for opening procurement to too many foreign-origin foods.
Basic’s second concern is that the proposed language does not define the terms “manufactured” or “processed.”  Even if the Department decides it wants to base the test for U.S. origin whether the “processing” or “manufacturing” was performed in the United States, it may want to clearly define what it will consider processing or manufacturing.  A clear definition of what constitutes manufacturing or processing would be useful for both Departmental enforcement of the Berry Amendment and for supplier compliance.  For example, most U.S. food suppliers are familiar with the definition of “processed food” in the Federal Food, Drug and Cosmetic Act (21 U.S.C. §321(gg):
The term “processed food” means any food other than a raw agricultural commodity and includes any raw agricultural commodity that has been subject to processing, such as canning, cooking, freezing, dehydrated, or milling.

Specifying a definition for processing or manufacturing will ensure that suppliers do not mistakenly consider packaging, repackaging or blending sufficient processing to change what could be under the proposed language 100% foreign raw material into a product that could be procured under the Berry Amendment for the U.S. Military.  Without adequate explanation or clarification the proposed Berry Amendment language, as it pertains to food, could conceivably allow a 100% foreign-origin raw product to be packaged in the United States and sold to the U.S. Military.   At least there is nothing on the face in the proposed language that would disallow such an occurrence.
Basic American Foods supports changing the Berry Amendment to allow the flexibility needed to accommodate the global marketplace.  An exception for a small quantity of foreign origin material in an otherwise U.S. grown, U.S. processed food would provide flexibility, but still uphold the highest level of U.S. origin product going to U.S. Military uses.  Certainly, Basic prefers the proposed language more than the original Berry language that allows no flexibility.  Nonetheless, Basic believes the proposed regulations would benefit by including a stated acceptable level of U.S.-grown raw materials, rather than allowing totally foreign grown agricultural commodities to quality.  In addition, defining the terms “processed” and “manufactured” would be useful for both the Department and the food suppliers when trying to determine what products qualify under the new Berry Amendment.
Basic firmly believes that U.S. companies and U.S. grown and processed products should receive preferential treatment in Defense procurement programs.  Thank you for this opportunity to comment.
Sincerely,
Irene Ringwood
Irene Ringwood
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